REPORT ON THE YU DIVEST PROPOSAL

APPENDIX H
FIDUCIARY DUTY
CONSIDERATIONS

APPENDIX H: FIDUCIARY DUTY
CONSIDERATIONS

TABLE OF CONTENTS

Section
Page
2015 Canadian Responsible Investment Trends Report (RIA)........................................ 2
Adding value(s) to investing (Sustainable Investing).......................................................... 45
Global consumers are willing to put their money where their heart is when it
comes to goods and services from companies committed to social
responsibility (Nielsen)............................................................................................................................. 74
Fiduciary Duties
(Association of Governing Boards of Universities and Colleges)................................ 80
UBC divestment decision based on perplexing understanding of legal
obligations (Dennis Pavlich and Jocelyn Stacey, The Ubyssey)................................. 83
Do the fiduciary duties of pension funds hinder socially responsible investment?
(Benjamin J. Richardson)....................................................................................................................... 86
The six principles (PRI).......................................................................................................................... 144

2015 CANADIAN

RESPONSIBLE INVESTMENT

TRENDS REPORT

SPONSORS:

2015 CANADIAN RESPONSIBLE INVESTMENT TRENDS REPORT

ABOUT THE RIA
This report was authored and published by the Responsible Investment Association (RIA). The
RIA is Canada’s membership association for responsible investment (RI). Members include mutual
fund companies, financial institutions, asset management firms, advisors, consultants, investment
research firms, asset owners, individual investors and others interested in RI.
Our members believe that the integration of environmental, social and governance (ESG) factors
into the selection and management of investments can provide superior risk adjusted returns and
positive societal impact.

Statement of Purpose
The Responsible Investment Association’s purpose is to:
• support the responsible investment activities of its members.
• promote and support an integrated reporting framework in which there is standardized disclosure
of material ESG information.
• promote the integration of ESG factors into investment analysis and decision-making processes.
• promote the practice of responsible investing in Canada.
Learn more at www.riacanada.ca.
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EXECUTIVE SUMMARY
The 2015 Canadian Responsible Investment Trends Report reveals that Canada’s responsible
investment (RI) market is experiencing rapid growth. RI refers to the integration of environmental,
social, and corporate governance (ESG) criteria into the selection and management of investments.
According to survey data, as of December 31, 2013, assets in Canada being managed using one or
more RI strategies increased from $600 billion to more than $1 trillion in just two years. This robust
growth represents a 68% increase in RI assets under management.

Highlights
• $1 trillion in RI assets under management
• 68% increase in two years
• 31% of Canadian investment industry
• RI mutual fund assets up 52.3% vs. 29.8% for non-RI mutual funds.
• Retail assets over $60 billion
• Pension fund assets utilizing RI strategies up 70% in two years
• Canadian impact investment assets now stand at $4.13 billion, reflecting 9.5% growth
since 2012.
• 87% of impact investors who target competitive returns either met or outperformed
expectations in 2013.

Canadian RI Industry Growth (billions)
2013

$1,010.79

2011

$600.88

2010

$517.93

2008
2006

$566.68
$459.53

The RI industry’s significant growth can be attributed to at least three factors. First, Canada’s large
pension funds under RI guidelines grew by $288.57 billion. RI pension fund assets are at $821.27
billion, which comprises 81.2% of Canadian RI AUM.
Second, there have been many new entrants to the industry, particularly among investment
managers. Whereas only 24 investment management firms reported Canadian RI assets at the
start of 2012, there are now 41. In a similar trend, whereas there were only 12 Canadian investment
manager Signatories to the UN-supported Principles for Responsible Investment (PRI) at the start of
2012, there are now 29. Investment management firms now account for $191.7 billion in RI assets.1
Canadian investment managers are increasingly aware of ESG risks, and they are taking steps to
manage those risks by integrating ESG factors into the investment decision-making process.
Third, qualitative factors including personal values, increased awareness of ESG risks, and
generational transfer of wealth are playing an important role in the growth of RI in Canada,
particularly on the retail side. Total retail assets now stand at $61.9 billion. Retail RI funds, which
include mutual funds and retail venture capital funds, have grown from $13.48 billion to $17.5
1

Note that the total for investment managers, $191.7 billion, includes some externally managed pension fund assets already

noted in the pension fund total. We subtracted those assets when calculating total RI AUM in Canada, so they were not doublecounted in the RI industry total of $1.01 trillion.
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billion, or 29.8% over the last two years. RI mutual funds alone have increased by 52.3%, from
$4.36 billion to $6.64 billion compared to 29.8 % growth in non-RI funds during the same period.
Canadian investors and investment managers employ numerous RI strategies, yet four strategies
stand above the rest. The dominant strategy is corporate engagement and shareholder action,
which refers to the use of shareholder influence to improve corporate behaviour. This strategy is
utilized in the management of 86.5% of Canadian RI assets. The top three engagement issues in
2013 were executive compensation, human right issues, and greenhouse gas emissions.
ESG integration is the second most prominent strategy, representing 77.5% of AUM, while normsbased screening and negative screening represent 56.3% and 50.8%, respectively.
Impact investment is a small but increasingly important category of RI. Impact investing refers to
investments that provide solutions to social or environmental challenges by generating positive,
measurable social or environmental impacts as well as a financial return. Canadian impact
investment assets now stand at $4.13 billion, reflecting 9.5% growth since 2012. Our impact
investment survey found that 87% of impact investors who target competitive returns either met
or outperformed expectations in 2013. This finding supports the case that investing for social or
environmental impact can generate competitive returns.
There’s a growing consensus among investors that accurate valuations and proper risk
management require greater disclosure and consideration of ESG issues (e.g., climate change,
human rights, labour relations, consumer protection, health and safety and aboriginal relations).
This report shows that ESG criteria are increasingly being used to help managers identify risks that
are not adequately addressed by traditional investment analysis. In doing so they are better able
to accurately predict financial performance. And it’s helping them identify opportunities to invest in
sustainable businesses that are involved in energy efficiency, green infrastructure, clean fuels and
other sectors that provide adaptive solutions to some of the most challenging issues of our time.
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ABOUT RESPONSIBLE INVESTMENT
What is Responsible Investment?
Responsible investment (RI) is the integration of environmental, social and governance factors (ESG)
into the selection and management of investments. There is growing evidence that RI reduces risk
and leads to superior long-term financial returns.
In recent years, responsible investment has come to encompass:
• Ethical investing,
• Socially responsible investing,
• Sustainable investing,
• Green investing,
• Community investing,
• Mission-based investing,
• Impact investing.

Evolution of Responsible Investment
Responsible investing has changed. It isn’t just about personal values anymore. It’s about
managing risk to long-term shareholder and stakeholder value. In a world where climate change,
water scarcity and global supply chain issues dominate the business pages, that job has become a
lot more challenging.
Responsible investors have long known that the integration of ESG factors into the selection and
management of investments can provide superior risk-adjusted returns and positive societal impact.
What’s changed in the past decade is that it’s being recognized as a mainstream function of good
investment practice, resulting in better, more informed investment decisions.
Why? Because our world is very complex, and the tools that investment managers have traditionally
used to manage risk simply aren’t up to the task any more. Interpreting quarterly results just isn’t
enough. We need to know how the companies we invest in are managing the future: ESG analysis
gives us a bigger and clearer window into their operations and the quality of their management. It’s

There’s a growing
consensus among
investors that
accurate valuations
and proper risk
management require
greater disclosure
and consideration of
ESG issues

just common sense.

Global Initiatives
There’s a growing consensus among investors that accurate valuations and proper risk
management require greater disclosure and consideration of ESG issues (e.g., climate change,
human rights, labour relations, consumer protection, health and safety and aboriginal relations).
The UN Sustainable Stock Exchanges Initiative has brought together sixteen stock exchanges
including the world’s largest, the NYSE Euronext, to explore how they can work with investors,
regulators and companies to increase transparency on ESG issues.
The goal is to encourage responsible, long-term approaches to investment. Even stock exchanges
are beginning to understand the link between profitability and responsibility. And recent research has
shown that analysts are giving more positive recommendations to companies that address ESG risk.
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RI Policy Developments in Canada
With a growing body of evidence that ESG considerations have an impact on the financial
performance of securities, the UK, Australia, France and Germany now require that investment
decision makers disclose the extent to which they take these factors into account. The Ontario
government has recently introduced similar legislation in an amendment to the Ontario Pension
Benefits Act. The Act now requires pension plan administrators to establish a statement
of investment policies and procedures (SIPPs) that contains “information about whether
environmental, social and governance factors are incorporated into the plan’s investment policies
and procedures and, if so, how those factors are incorporated.” This could be a great boon to
responsible investment in Canada, particularly if other provinces follow suit.
Ontario has also taken action to increase the number of women on boards and in senior
management. Companies are now required to disclose information regarding the number of women
in these positions, company policies regarding women on the board, and director term limits. The
Ontario Securities Commission will enforce the new rule through a “comply or explain” model.

Responsible Investment Strategies
In an effort to clarify and standardize the language used to describe RI strategies, we have aligned
our definitions with the UN-supported Principles for Responsible Investment (PRI) and our partner
organizations in the Global Sustainable Investment Alliance (GSIA). There are seven RI strategies
covered in this report:

1. Positive or Best-in-Class Screening
Positive screening or “best in class” investing refers to investment in sectors, companies or projects
selected from a defined universe for positive ESG performance relative to industry peers.

2. Negative or Exclusionary Screening
Negative screening refers to the exclusion, from a fund or portfolio, of sectors, companies, projects
or countries based on ethical, moral or religious beliefs. For example, a fund or pension manager
may decide to exclude specific sectors such as military weapons, tobacco or fossil fuels, or not to
invest in a country involved in human rights abuses, such as Burma. This also includes screening
out companies who do not perform as well as industry peers, such as best-in-class companies.

3. ESG integration
ESG is the term that has emerged globally to describe the environmental, social and corporate
governance factors that concern investors and other stakeholders. The issues are ones that were
traditionally considered non-financial or not material. Recent studies, however, have shown a
correlation between strong ESG performance and financial outperformance.
Integration is different from screening in that integration combines ESG data, research and analysis
together with traditional financial analytics in making investment decisions. Research has shown
that ESG integration combined with a best-in-class approach is more likely to generate superior
portfolio returns than negative screening alone or traditional socially responsible investing which has
typically incorporated both negative and positive screening. The evolution of responsible investment
has produced many funds that are hybrids of the various strategies. And SRI and RI are often
interchangeable terms.
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• Unlike screening, companies are not ‘screened in’ or ‘screened out’ of an investable universe.
• Integration must be verifiable by a transparent and systematic process informed by ESG
research & analysis.

4. Corporate engagement and shareholder action
Corporate engagement and shareholder action is defined as using shareholder power to influence
corporate behaviour through direct engagement, filing or co-filing shareholder proposals, and proxy
voting that is guided by ESG guidelines. Many fund managers employ the following strategies as
active shareholders:
• Engaging in dialogue with company management and boards of directors.
• Filing or co-filing shareholder resolutions
• Voting proxies based on ESG criteria
Canadian RI funds have been leaders in bringing forward proposals to press companies to consider
the environmental, social and financial risks associated with issues like oil sands production or
supply chain management.

5. Norms-based screening
Norms-based screening is the screening of investments based on compliance with international
norms and standards such as those issued by the Organization for Economic Cooperation and
Development (OECD), the International Labour Organization (ILO), the United Nations, etc. Normsbased screening may include exclusions of investments that are not in compliance with globally
recognized norms or standards.

6. Sustainability-themed investing
RI addresses the ESG risks faced by today’s investors but there are many opportunities as well.
Sustainability-themed funds invest in sustainable businesses that are involved in energy efficiency,
green infrastructure, clean fuels, low-carbon transportation infrastructure and those that provide
adaptive solutions to some of the most challenging issues of our time. These are investments that
present solutions to our problems and are great opportunities for investors.
A recent Ceres report says that in order to avoid the worst impacts of climate change, we will need
to invest an additional $36 trillion in sustainable businesses by 2050. That’s $1 trillion dollars a
year in green business development opportunities for investors. In some cases, thematic funds are
fossil fuel free and provide an alternative for investors who choose to exclude resource extraction
companies from their portfolios.
Common themes:
• energy efficiency
• green infrastructure
• clean fuels
• low-carbon transportation infrastructure
• adaptive solutions
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7. Impact Investing
The RIA uses the Global Impact Investing Network’s definition
of impact investing: Impact investments are “investments
made into companies, organizations, and funds with the
intention to generate a measurable, beneficial social and
environmental impact along with a financial return. Impact
investments can be made in both emerging and developed
markets, and target a range of returns from below-market to
above-market rates, depending on the circumstances.”2
Impact investments are typically (but not always) made in private markets, and aim to resolve social
and/or environmental challenges. Impact investing includes community investing, where capital is
directed to traditionally underserved individuals or communities, and financing that is provided to
businesses with a clear social or environmental purpose.

Hot Topic: Fossil Fuel Divestment
Fossil fuel divestment is a rising trend that has emerged since our last report. In 2012, 350.org
launched a campaign to promote fossil fuel divestment. The campaign has attracted much attention
in the United States, and the concept of fossil fuel free (FFF) investing has started to make its way
into the Canadian context.
Fossil fuel companies account for roughly one quarter of the value of the S&P/TSX composite
index. This presents significant challenges to the development of FFF investing in Canada. To
address increasing demand, FFF and low-carbon funds are emerging in Canada, though most are
diversifying globally in order to offset the risk of removing more than one quarter of the eligible
universe.
To learn more about FFF investing, read the RIA’s literature review, The Climate has Changed.

2

Global Impact Investing Network
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RESPONSIBLE INVESTMENT IN CANADA
Total RI Assets in Canada
$1.01 trillion
2013

$1,010.79

2011
2010

$600.88
$517.93

2008
2006

Canadian RI assets
now account for 31% of
Canadian AUM.

$566.68
$459.53

The Canadian responsible investment (RI) industry has grown tremendously over the past two years.
Total assets under management (AUM) using RI strategies have expanded from $600.88 billion at
the start of 2012 to $1.01 trillion at the start of 2014. This reflects an increase of $409.91 billion, or
68%, over two years. Canadian RI assets now account for 31% of Canadian AUM.
Institutional investors account for $948.83 billion, representing 93.87% of the total. Retail investors
account for $61.96 billion, which represents 6.13%. Although most of the RI industry’s growth since
2012 was on the institutional side, the retail market has shown strong growth as well. Assets in retail
RI investment funds grew by 30% since 2011.
The RI industry’s significant growth can be attributed to at least three factors. First, Canada’s large
pension funds under RI guidelines grew by $288.57 billion over the last two years, accounting for
70% of the growth. Pension fund RI assets are now at $821.27 billion, which comprises 81.2% of
Canadian RI AUM.
Second, there have been many new entrants to the industry, particularly among investment
managers. Whereas only 25 investment management firms reported Canadian RI assets at the
start of 2012, there are now 41. In a similar trend, whereas there were only 12 Canadian investment
manager Signatories to the UN-supported Principles for Responsible Investment (PRI) at the start
of 2012, there are now 29. Canadian investment managers are increasingly aware of ESG risks,
and they are taking steps to manage those risks by incorporating ESG issues into the investment
decision-making process.
Third, qualitative factors including personal values, increased awareness of ESG risks, and
generational transfer of wealth are playing an important role in the growth of RI in Canada,
particularly on the retail side. Retail RI assets stand at $61.9 billion. Retail RI funds, which include
mutual funds and retail venture capital funds, have grown by 29.8% over the last two years. RI
mutual funds alone have increased by 52.3%, from $4.36 billion to $6.64 billion compared to 29.8%
growth in non-RI funds during the same period.
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In our survey of RI investment managers and asset owners, 60% of respondents reported that their
organization has an RI policy statement, while 32% reported that their organization issues Requests
for Proposals for RI mandates-related mandates.

Does your organization have a responsible investment (RI) policy statement?

40%
60%

Yes: 41 No: 27. N=68

Does your organization issue RFPs for ESG, RI, or impact investment mandates?
4%

32%
64%

Yes: 23. No: 47. No, but intend to do so in future: 3. N=73

Asset Allocation
3%1% 1%

0%

Private debt
Private equity / VC

48%
47%

Public debt
Public equity
Term deposits
Other

* Not including impact investment. Impact investment asset allocation is shown in the impact investment section of this report.
** Other includes: Alternative/Hedge funds, Mortgages, Commodities, Derivatives,

Equities are the dominant asset class, with 43% of the total. Bonds are second with 33%, while real
estate is third with 11% of the total. Other, smaller RI asset classes include venture capital/private
equity, infrastructure, and monetary/deposits. Details are indicated in chart above.
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Green Bonds
Although bonds represent a large portion of Canadian RI assets, our survey respondents who
disclosed bond allocations did not report any allocation to green bonds. Green bonds are broadly
defined as fixed-income securities that raise capital for projects with specific environmental
benefits. Green bond proceeds are typically invested in climate change mitigation or adaptation
efforts such as renewable energy, energy efficiency, sustainable waste management, sustainable
land use, clean transportation and clean water technology.
To date, there have been four Canadian issuers of labeled green bonds: Export Development
Canada, TD Bank, the Government of Ontario, and Tandem Health Partners in partnership with the
Government of British Columbia. These four issuances total $1.53 billion, and were all issued in
2014. All of these green bonds were oversubscribed. So although Canada was a latecomer to the
green bond boom, there is proof of demand coming from Canadian investors. We can expect to see
more Canadian-issued green bonds in 2015.
Green Bond Issuances to Date ($USD Billions)

2014

1.5

32.6

2013

11

2012
2011

2
1

2010
2009

3.7
1

2008

0.5

2007

0.8

Global
Canada

Source: Global data was adapted from the Climate Bonds Initiative and
Bloomberg New Energy Finance.
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RI Strategies (billions)
$874.8
$783.4
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$49.4

* Total RI assets under management: $1.01 trillion as at Dec. 31, 2013
**Many assets are invested using multiple RI strategies, so these dollar amounts sum to an amount that is greater than the total
reported RI AUM.

The chart above indicates the seven RI strategies that Canadian investors are using, and the dollar
amounts for each strategy. At $874.8 billion, corporate engagement and shareholder action is the
leading RI strategy. It is followed by ESG integration with $783.4 billion, norms-based screening
with $569 billion, negative/exclusionary screening with $513.4 billion, sustainability themed
investing with $49.4 billion, impact investing with $4.1 billion, and positive/best in class screening
with $2.9 billion.

1. Corporate Engagement and Shareholder Action
$874.8 billion
Corporate engagement and shareholder action is defined as using shareholder power to influence
corporate behaviour through direct engagement (i.e. communicating with management/boards),
filing or co-filing shareholder proposals, and proxy voting that is guided by ESG guidelines. 38% of
survey respondents have a formal policy on corporate engagement and shareholder action.
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Respondents with a formal policy on corporate engagement and shareholder action:

38%
62%

Yes No
N=65

Most Common Engagement Issues
Rank

# Respondents

1

16

Executive Compensation

Issue

2

11

Human Rights

3

8

GHG Emissions

4

7

Supply Chain Management

5

6

Bribery and Corruption

6

5

Water / Waste Management

7

5

Other

N= 23. Other: Board structure, environmental impact, director term limits, labour issues, hydraulic
fracturing, and Aboriginal relations.

Shareholder Resolutions
Eight of our survey respondents reported they filed shareholder resolutions in 2013. Executive
compensation was the top ESG issue, with 5 respondents filing resolutions regarding executive
pay. Other ESG issues covered in the resolutions included: fair tax principles (2/8 respondents),
separation of chair and CEO (1/8), board term limits (1/8), proxy access (1/8), human rights,
greenhouse gas emissions (1/8), ESG disclosure (1/8), and rail safety (1/8).
In five of these cases, the resolution was withdrawn after successful engagement with the company.
One respondent reported that their actions prompted the company to change practices related to
the resolution; one reported that they intended to file additional resolutions; and one did not provide
details of the outcome. So for this sample, filing shareholder resolutions was a successful method
of changing corporate behaviour five out of seven times.
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Proxy Voting
Most company shares carry voting rights.
Shareholders can vote their shares by proxy
instead of attending company meetings. There
are a variety of matters that shareholders
vote on each year. The most common are the
election of directors, appointment of auditors

Survey participants disclosed the
following information regarding their
proxy voting practices.

Does your organization have
responsible investment (RI) proxy
voting guidelines?

and approval of executive compensation. But
there are also votes relating to environmental
reporting, climate change risk management

39%

and many other issues important to responsible
investors. Responsible investors vote to

61%

promote change and integrate ESG into
management decisions.

Yes: 40. No: 26. N=66

The RIA conducted a study analyzing Canadian
mutual fund votes on selected categories of
management and ESG-related shareholder
resolutions appearing on the ballots of S&P/TSX

Does your organization audit its proxy
voting record vis-Ã -vis its proxy
voting guidelines?

Composite and Russell 3000 companies in the
2013 proxy season.
The study investigated the voting patterns of

45%

25 Canadian fund complexes representing a
cross-section of Canada’s mutual fund industry.
Three of these, including RIA members, Ethical

55%

Funds (NEI), Meritas (OceanRock) and Inhance
(IA Clarington), are historically RI fund groups,

Yes: 36. No: 30. N= 66

while the remainder cover a broad spectrum
of Canadian mutual fund groupings, including
some of the largest and best-known mutual

Do you publicly disclose voting
records?

fund brand names.
The study revealed that across the board, RI
funds support more ESG-related shareholder

56%

resolutions than their mainstream counterparts.
Most, but not all, of these funds are members of

44%

the Responsible Investment Association.
Read the full study here.

Yes: 30. No: 38. N=68
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2. Integration of ESG Factors in Financial Analysis
$783.4 billion
ESG integration is defined as the explicit consideration of environmental, social and governance
factors in the investment decision-making process. ESG integration must be demonstrated to
be guided by a transparent and systematic process. As at December 31st, 2013, there were
$783.4 billion Canadian AUM using the ESG integration strategy, with 54% of survey respondents
indicating that they have a formal ESG integration program.
Does your organization have a formal ESG integration program?

46%
54%

Yes: 38. No: 32. N=70

3. Norms Based Screening
$569 billion
Norms based screening is an investment strategy based on compliance with international norms
and standards such as those issued by OECD, ILO, UN, UNICEF, etc. As at December 31st, 2013,
there were $569 billion Canadian AUM using a norms based screening strategy. The top three
norms identified in our survey were the UN Global Compact, the UN Guiding Principles on Business
and Human Rights, and the OECD Guidelines for Multinational Enterprises. See the table below for
a list of all norms identified in the survey.

Norms
Rank

# Respondents

Norm

1

14

UN Global Compact

2

12

UN Guiding Principles on Business and Human Rights

3

9

OECD Guidelines for Multinational Enterprises

4

5

ILO Tripartite declaration of principles concerning multinationals
and social policy

5

4

Extractive Industries Transparency Initiative (EITI),

6

3

Oslo Convention on Cluster Munitions.

7

2

Ottawa Treaty on Landmines

N=38
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4. Negative/exclusionary screening
$513.4 billion
Negative or exclusionary screening is an approach that excludes specific investments or classes
of investment from the investible universe such as companies, sectors, or countries. There were
$513.4 billion Canadian AUM under a negative screening strategy. Negative-screened assets under
the norms strategy are also included in this category.
The most commonly excluded products are weapons and tobacco. See the table below for a
complete list of products that were excluded by our survey respondents in 2013. Note that the
table only covers products. There are other negative screens, such as conflict zones or faith-based
criteria, which are not captured in the table.

Negative Screening – Products
Rank

# Respondents

1

37

Weapons / Military

Product

2

30

Tobacco

3

23

Nuclear

4

22

Gambling

5

21

Pornography

6

20

Alcohol

7

11

Animal Testing / Welfare

8

9

GMO

9

4

Other

N=42. Other: product quality, fair trade products,

5. Sustainability themed investing
$49.4 billion

Sustainability themed investing is a strategy that addresses specific issues related to environmental
sustainability such as greenhouse gas emissions, renewable energy, clean technology, water and
waste management, and agricultural production processes. As at December 31st, 2013, there were
$49.4 billion Canadian AUM using a sustainability themed investing strategy.
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6. Impact Investing
$4.1 billion
Impact investing is defined a “investments made into companies, organizations, and funds with the
intention to generate a measurable, beneficial social and environmental impact alongside a financial
return. Impact investments can be made in both emerging and developed markets, and target a
range of returns from below-market to above-market rates, depending upon the circumstances.”3
Impact investments are typically (but not always) made in private markets, and aim to resolve social
and/or environmental challenges. Impact investing includes community investing, where capital is
directed to traditionally underserved individuals or communities, and financing that is provided to
businesses with a clear social or environmental purpose.

we observe 9.5%
growth of the impact
investment industry
over one year. The vast
majority of these assets,
94%, are invested
directly into companies
or organizations with
a social or
environmental purpose

As at December 31st, 2013, our researchers were able to verify $4.1 billion in impact investment
assets in Canada. The most comparable recent Canadian data on impact investing is published in
State of the Nation: Impact Investing in Canada.4 Comparing its 2012 data with our 2013 data, we
observe 9.5% growth of the impact investment industry over one year. The vast majority of these
assets, 94%, are invested directly into companies or organizations with a social or environmental
purpose as opposed to being invested indirectly through a fund.
Since impact investing’s characteristics are distinct, and since the impact investing industry is
different from the rest of the RI industry in both composition and scale, we conducted a separate
survey for impact investing. The in-depth results from the impact investment survey are detailed
later in this report in the section titled In Focus: Impact Investment.

7. Positive Screening/Best in Class
$2.9 billion
Positive screening or “best in class” investing refers to investment in sectors, companies or projects
selected from a defined universe for positive ESG performance relative to industry peers. As at
December 31st, 2013, there were $2.9 billion Canadian AUM using a positive screening/best–inclass strategy. Only 11 of our survey participants reported using a positive screening /best in class
approach.

RI ASSETS BY CATEGORY
Pension Funds: $821.3 billion
$821.30

2013
$532.70

2011
2010

$453.40
$513.50

2008
2006

$396.80

Our researchers tabulated the assets of 10 Canadian pension funds that practice responsible
investing, with combined assets totaling $821.3 billion.5 These pension funds account for the
3

Global Impact Investing Network

4

MaRS and Purpose Capital (2014). State of the Nation: Impact Investing in Canada.

5

There are more than 10 Canadian pension plans or funds that practice responsible investment. To avoid double counting,

however, we implemented two necessary conditions for assets to be included in Pension Fund category: (1) organization must
be either a dedicated pension plan/fund, or their primary business is pension fund management AND (2) externally managed
assets must not be known to be managed by another organization in the Pension Fund category.
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majority of Canadian RI assets, representing 81.2% of the total. Pension fund assets account for
70% of the RI industry’s growth since 2011, having grown by $288.6 billion over the last two years.
Pension Funds’ RI Strategies (billions)
$764.50
$703.85

$540.45
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*$821.3 billion total

pension funds primarily
used one or more of
these four RI strategies:
corporate engagement
and shareholder action,
ESG integration, norms
based screening, and
negative/exclusionary
screening.

As the chart above indicates, pension funds primarily used one or more of these four RI strategies:
corporate engagement and shareholder action, ESG integration, norms based screening, and
negative/exclusionary screening. According to our research, Canadian pension funds have allocated
only $26.7 billion, or 3% of their assets, to sustainability-themed investments. Pension funds
reported $260 million utilizing positive screening or a best in class strategy. None reported using an
impact investment strategy.
Canadian pension funds are RI industry leaders in many respects, yet some of Canada’s largest
pension funds still invest in producers of tobacco, weapons, and other products that responsible
investors typically avoid.

Investment Management Firms
$191.7 billion
Investment management firms play a major role in the management of assets held by Canadian
institutional and individual investors. Investment management firms invest on behalf of a wide
variety of clients including mutual funds, insurance companies, high net worth individuals,
endowments and foundations, corporations, pension funds, trust funds, sub-advised funds of
various kinds, and other client types.
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According to our survey, investment management firms managed a total of $191.7 billion Canadian
RI assets as at December 31st, 2013.67 This number reflects a significant increase over the past two
years, although methodological changes make it difficult to determine precisely how much. The
best available data indicates that investment management firms accounted for only $48.1 billion RI
assets at the start of 2012.
2011					

Whereas only 24
investment managers
were included in our
2012 report, there
are 41 included in the
current report. In other
words, there has been
a 71% increase in
the number of asset
management firms
reporting RI AUM.

2013

24

41

RI Asset
Managers

RI Asset
Managers

This exceptional growth can be attributed primarily to new entrants and, to a lesser degree,
expanded research capabilities.8 Whereas only 24 investment managers were included in our 2012
report, there are 41 included in the current report. In other words, there has been a 71% increase
in the number of asset management firms reporting RI AUM. In a similar trend, whereas there were
only 12 Canadian investment manager Signatories to the UN-supported Principles for Responsible
Investment (PRI) at the start of 2012, there are now 29. Canadian investment managers are
increasingly aware of ESG risks, and they are taking steps to manage those risks by incorporating
ESG factors into the investment decision-making process.

6

Due to data limitations, this number includes institutional RI mutual funds. Some asset managers did not disclose details

regarding investment vehicles. This made it impossible for our researchers to provide a reliable estimate for institutional mutual
funds. The researchers were, however, able to identify overlapped assets to avoid double counting.
7

Note that the total for investment managers, $191.7 billion, includes some externally managed pension fund assets already

documented in the Pension Fund section of this report. We subtracted those assets when calculating total RI AUM in Canada,
so they were not double-counted in the RI industry total of $1.01 trillion.
8

Expanded research capabilities: Due to the generous financial support provided by our sponsors, RBC and RBC Global Asset

Management, the RIA was able to hire a research team specifically to increase capacity and expand the scope of our research.
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Investment Management Firms’ RI Strategies (billions)
$141.99
$125.56
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$191.7 billion total
The chart above indicates the RI strategies used by investment managers. The top strategy is
ESG integration, which covers $141.99 billion RI assets. The second most prominent strategy is
corporate engagement and shareholder action, which covers $125.56 billion RI assets. Investment
managers largely use one or both of these strategies.
According to our research, Canadian investment management firms have $29.89 billion under
a negative or exclusionary screening strategy, $15.49 billion allocated to sustainability themed
investments, and $4.85 billion under a norms based screening strategy. Positive screening accounts
for $1.77 billion, while impact investing covers $462 million of investment management firms’ AUM.

Proportional Comparison: Investment Managers vs. Pension Funds’
RI Strategies
Pension Funds
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The above chart compares the proportions of pension funds vs. investment management firms’
assets under each RI strategy. The chart indicates that pension funds are largely using multiple RI
strategies, while investment management firms are employing primarily an engagement or ESG
integration strategy. Investment management firms are, however, allocating a greater proportion of
their assets to sustainability-themed investments.

Retail RI Assets
Retail investors are the historical foundation of RI in Canada and remain a strong and growing force
in the market. Retail investors are individuals who typically wish to align their investments with their

Retail investors
are the historical
foundation of RI in
Canada and remain
a strong and growing
force in the market.

values. In the Canadian market, there are two basic vehicles for responsible investing – mutual
funds and retail venture capital funds. RI mutual funds are professionally managed, diversified pools
of investments. In this way, they are very similar to conventional mutual funds. But RI mutual funds
offer an additional level of analysis and investment by using one or more RI strategies. Although
there are no examples of dedicated impact investment vehicles in the Canadian mutual fund
market, Meritas SRI Funds allocates 2% of its assets to community-focused impact investments.

Retail RI Assets
$61.9 billion
(Chart in millions)
$22
Retail VC Funds
$10,860
$6,641

ETFs
Mutual Funds
Disretionary Managed Assets/Other

$44,437

*millions
As shown in the pie chart above, total retail RI assets stand at $61.9 billion. Retail RI funds, which
include mutual funds and retail venture capital funds, have grown from $13.48 billion to $17.5
billion, or 30% over the last two years. RI mutual funds alone have increased by 52%, from $4.36
billion to $6.64 billion compared to 29.8 % growth in non-RI funds during the same period. The
significant growth in retail RI assets can be attributed largely to qualitative factors such personal
values, increased awareness of ESG risks, and generational transfer of wealth.
A comprehensive list of RI mutual funds and retail venture funds, including performance data, is
available on the RIA website.
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Retail RI Funds (billions)

2013

$17.50

2011

$13.48

2010

$12.43

2008

$13.78

2006

$12.13

Includes mutual funds and retail venture capital funds.

Retail RI Mutual Funds (billions)
2013
2011
2010

$6.64
$4.36
$4.11

2008
2006

$5.54
$4.44

Retail RI Venture Capital Funds (billions)
2013

$10.86

2011

$9.12

2010
2008
2006

$8.32
$8.24
$7.69

Retail venture capital funds are professionally- managed pools that invest in small-and-mid- size
companies in the start-up or expansion phase of their development. This group of funds has grown
out of the labour-sponsored venture capital funds that offer federal and provincial tax credits in
many provinces in Canada. RI retail venture capital funds employ the same investment strategies
as mutual funds; but in some cases, funds use a social audit process to examine the employment,
community, supplier and customer record of potential investee companies and this social audit
information is used to determine investment worthiness along with the company’s financial strength.
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ESG Criteria
RI survey participants were asked to identify which environmental, social, and corporate
governance (ESG) issues they incorporate into their investment decisions. The following charts
illustrate their responses.

Environmental Criteria
Rank

# Respondents

1

39

Pollution / Toxics

Environmental Issue

2

34

Climate Change / Carbon

3

29

Green Building

4

28

Clean Tech

5

26

Sustainable Natural Resources

6

15

Fossil Fuel Divestment

7

14

Other

N=52. Other: Water management, waste management, biodiversity, energy efficiency.

Social Criteria
Rank

# Respondents

1

47

Human Rights

Social Issue

1

47

Labour

2

26

EEO / Diversity

3

25

Terrorist / Oppressive Regimes

4

12

Other

N=53. Other: Accessibility, health and safety, conflict zone, social inclusion.

Governance Criteria
Rank

# Respondents

1

47

Board Issues

Governance Issue

2

44

Executive Compensation

3

26

Political Contributions

4

20

Other

N=53. Other: Bribery and corruption, shareholder rights, transparency, code of conduct.

Community Criteria
Rank

# Respondents

1

26

Community Services

Social Community

1

25

Aboriginal Relations

2

15

Fair Consumer Lending

3

14

Affordable Housing

4

7

Other

N=44. Other: stakeholder engagement, fair trade, support for education.
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INDUSTRY PERSPECTIVES
What level of growth in RI are you anticipating in the next 2 years?
%3
Moderate
Low

11%

Flat

16%

High

48%
22%

Negative

N=63
Survey participants are largely optimistic about the RI industry’s outlook for 2015 and 2016, with
59% of respondents expecting either moderate or high levels of growth over the next two years. A
minority of 22% is expecting low growth; 16% expects flat growth; and 3% expects the RI industry
to contract.
We asked survey respondents to identify their reasons for considering ESG criteria in the investment
process. The top three reasons for considering ESG criteria are to minimize risk, client or beneficiary
demand, and to improve returns over time. The other reasons are listed in the table below.
To better understand the characteristics of our survey respondents, we asked them to report which
investor networks or organizations they are part of. The top three investor organizations are the
Principles for Responsible Investment, CDP, and the Responsible Investment Association. Others
are listed in the table below.

Reasons for Considering ESG Criteria
Rank

# Respondents

Reason

1

48

Minimize Risk Over Time

2

47

Client / Beneficiary Demand

3

44

Improve Returns Over Time

4

42

Fulfill Mission or Values

5

39

Social / Environmental Impact

6

37

Fiduciary Duty

7

12

Legislative / Regulatory Requirements

N=65

Investor Networks / Organizations
Rank

# Respondents

Network

1

46

Principles for Responsible Investment

2

27

CDP

3

20

Responsible Investment Association

4

19

Canadian Coalition for Good Governance

5

13

International Corporate Governance Network

6

4

Investor Network on Climate Risk

7

3

Global Impact Investing Network

N=65
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There is demand
for low carbon or
FFF products with
a Canadian focus
and several of the
asset managers
in our survey are
considering launching
this type of product.

Interest in New RI Products
We asked asset owners and managers several questions to better understand the level of interest in
both purchasing and developing new RI products. We were particularly interested in understanding
the level of interest in fossil fuel free (FFF) products. There is demand for low carbon or FFF
products with a Canadian focus and several of the asset managers in our survey are considering
launching this type of product.
Asset Owner Questions
We received 54 responses, primarily from foundations and endowments, with some pension funds
as well.
What kind of new products would you be interested in?
Positive v Negative Screening

19

Fossil Fuel Free

12

Low Carbon

8

Other

5

Active Engagement

3

Community Investment

2

Long Term Sustainability

2

Green Economy

2

N=54. Other: Social finance bond; ESG assessments; affordable housing, tax transparency; “a fund to
provide loan guarantees, patient capital, etc. to support non-profits, social enterprises etc. which cannot
meet conventional financing requirements”.

Would you want a single screen fossil-free fund (i.e. only screen fossil fuel
companies) or a fund that also uses other screens?
A fund that also uses other ESG screens
17%

Single screen

83%

N= 12 respondents who expressed interest in fossil fuel free products.

What type of companies should be excluded from a fund to make it fossil free?
Fossil fuel producers
17%

Direct service providers to the fossil fuel industry
Industries that substantially increase demand for fossil fuels

42%
41%

N= 12 respondents who expressed interest in fossil fuel free products.
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Would you prefer a fossil free/low carbon product to be a Canadian equity fund
or a global equity fund?

15%

Canadian Equity
Global Equity

85%

When you select an asset manager,
how important is it for the asset
manager to integrate ESG factors as
part of its investment process?

When you select an asset manager,
how important is it for the asset
manager to be a PRI Signatory?

11%

8%

Very important

Very important
Somewhat important

46%
46%

Not important all

35%
54%

Somewhat important
Not important all

N=52

N=52

Asset Manager Questions
Are you considering launching any
new ESG/RI themed products in the
next 12 months?

Would it be a fixed income or equity
product
%0

17%
83%

Equity

Yes
No

Fixed Income

100%

N=47

What ESG/RI issues would be
incorporated in the new product(s)?
GHG Emissions

3

Supply Chain Management

2

Executive Compensation

2

Diversity

2

Human Rights

2

Bribery & Corruption

2

Other: Energy/Water

2

Other: Board Structure

1

N=8 asset managers considering launching new
product

Would it be Canadian, US, overseas
or global?
Global

1

US
2

Canadian
5

N=8 asset managers considering launching new
product
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IN FOCUS: IMPACT INVESTMENT
Impact investment is a small yet dynamic segment of responsible investing in Canada and beyond.
Impact investments are “investments made into companies, organizations, and funds with the
intention to generate a measurable, beneficial social and environmental impact alongside a financial
return. Impact investments can be made in both emerging and developed markets, and target a
range of returns from below-market to above-market rates, depending upon the circumstances.”9
Impact investments are typically, but not always made in private markets, and aim to resolve social
and/or environmental challenges. Impact investing includes community investing, where capital is
directed to traditionally underserved individuals or communities, and financing that is provided to
businesses with a clear social or environmental purpose.
This is the RIA’s first year conducting an in-depth study of the characteristics of the impact
investment industry. Although impact investing was included in our 2012 report, the language has
evolved towards more standardized definitions and classifications since then. In this report, we have
aimed to align our methodology and definition of impact investing with the Global Impact Investing
Network, the MaRS Centre for Impact Investing, Purpose Capital, and our international partners in
the Global Sustainable Investment Alliance. As a result, the current data featured in this report is
not necessarily comparable with the impact investment data in our 2012 report. The downside is
that we have limited ability to show year over year impact investing trends; yet the upside is that our
impact investment data is comparable to national and global data from 2012 onward.

as at December 31 ,
2013, there were an
estimated $4.13 billion
in impact investment
assets in Canada.
st

Our research indicates that, as at December 31st, 2013, there were an estimated $4.13 billion in
impact investment assets in Canada.10 The most comparable recent Canadian data on impact
investing is published in State of the Nation: Impact Investing in Canada.11 Comparing its 2012
data with our 2013 data, we observe 9.5% growth of the impact investment industry over one year.
The vast majority of these assets, 94%, are invested directly into companies or organizations with
a social or environmental purpose as opposed to being invested indirectly through a fund. These
results are shown in the charts below.
Canadian Impact Investment Assets (billions)
2013
2012

$4.13
$3.77

* Source for 2012 data: Impact Investing in Canada: State of the Nation. MaRS and Purpose
Capital, 2014.12

9

Global Impact Investing Network (2014) About Impact Investing.

10

Due to industry-specific challenges associated with data collection, we recognize that this estimate may be incomplete.

There are likely additional impact investment assets not captured in this estimate. In particular, governments, credit unions, and
foundations likely have more impact assets than tabulated in our estimates.
11

MaRS and Purpose Capital (2014). State of the Nation: Impact Investing in Canada.

12

Although the authors of the State of the Nation report may have used slightly different methodologies than the RIA, their data

is the best available data for comparison.
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Direct vs. Indirect Impact Investments
6%

Direct
Indirect

94%

A diverse range of Canadian organizations practice impact investing. Québec’s solidarity finance
sector is the largest organizational category by assets with $1.16 billion, or 28% of the Canadian total.
Development finance is the second largest organizational category by assets with $955.6 million, 95%
of which are Québec development capital assets allocated to venture capital for local community
development. The third largest organizational category is credit unions, which account for $698.2
million or 17% of the total. The other categories and corresponding totals are shown in the table below.

Impact Investment Assets in Canada
By Organization Type
Organization Type
Community Finance
Organizations

Direct
Aboriginal Financial
Institutions
Community Loan
Funds

Foundations
Community Futures /
CBDCs
Quebec Solidarity
Finance

Indirect

Total

$323,858,974

$0

$323,858,974

$29,990,900

$15,380,000

$45,370,900

$8,810,000

$16,790,000

$25,600,000

$279,252,549

$0

$279,252,549

$1,162,900,000

$0

$1,162,900,000

Credit Unions

$697,600,000

$560,000

$698,160,000

Impact Investment
Funds/Managers

$262,696,500

$199,483,500

$462,180,000

Development Finance

$955,260,000

$300,000

$955,560,000

$22,900,000

$300,000

$23,200,000

$100,605,000

$1,515,000

$102,120,000

Non-profits
Cooperatives
Other
TOTAL

$51,436,250

$93,750

$51,530,000

$3,895,310,173

$234,422,250

$4,129,732,423

See footnotes for sources13 and methodological comments.14

13

Data was collected through primary and secondary research. Secondary sources include: Mendell et al., (2014) Socially

Responsible Finance in Quebec; Community Futures Network of Canada; and National Aboriginal Capital Corporations
Association.
14

There are likely additional impact investment assets not captured in these estimates. In particular, governments, credit unions,

and foundations likely have more impact assets than tabulated here. We were, however, unable to obtain comprehensive first or
second party data for these categories.
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Québec is the
Canadian leader on
impact investing by
total assets, comprising
a sizeable 54.8% of
all Canadian impact
investment assets.

Impact Investment Assets by Province/Territory (millions)
Québec is the Canadian leader on impact investing by total assets, comprising a sizeable 54.8%
of all Canadian impact investment assets. Note that the data presented below is based on office
location of survey respondents, which usually, but not always indicates geographic allocation of
impact capital.
Province / Territory

Assets
$2,263.50

Quebec
British Columbia

$658.30

Ontario

$438.00

Saskatchewan

$191.70

Manitoba

$168.90

Northwest Territories

$101.30

Nunavut

$91.80

Nova Scotia

$80.90

Alberta

$77.20

New Brunswick

$22.50

Newfoundland and Labrador

$14.30

Yukon

$11.70

Prince Edward Island

$4.10

N/A

$5.60

Total

$4,129.80

Asset Allocation
%3

%1 %1

%0

Private debt
Private equity / VC
Public debt

47%

48%

Public equity
Term deposits

Other
Asset allocation data was unavailable, or could not be accurately estimated, for Community Loan Funds
and Quebec Solidarity Finance. Due to these data limitations, above estimates are based on 70% of
total impact investment assets.
Impact investment asset allocation is shown in the pie chart above. Our data shows an almost even
split between private debt and private equity/venture capital asset classes, with 48% and 47%
respectively. There is one notable divergence between our asset allocation data and the data found
in the State of the Nation report: our participants indicated a much lower allocation to the public
debt class. This divergence is possibly due to different sample characteristics, and our lack of
comprehensive first or second party data for credit unions, governments, and foundations.
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Sector Allocation
%2

%2 %3

%1

%4
8%
43%

10%
12%

Nonprofits / Social Enterprise

Microfinance

Aboriginal Business

Healthcare

Community Development*

Other

Energy

Info & Communication Tech.

Housing / Real Estate
15%

Food / Agriculture
Due to data constraints, sector allocation identified above is an estimate based on 78% of reported
impact investment assets. Therefore this estimate represents a large sample of the assets, yet it is
nonetheless an approximate estimate based on the best available information.
** Community development = non-specified community investment including local small business, etc.
The chart above provides an estimate of Canadian impact investment assets by sector allocation.
Canadian impact investment capital is placed across numerous sectors, 9 of which are identified
above. The top sector is the nonprofit/social enterprise sector, with 43% of all Canadian impact
investment assets. This number is particularly large due to Québec’s robust and established
social economy. Québec’s ‘solidarity finance’ sector is “made up of those institutions that invest
exclusively in cooperatives, NPOs and associations that have socioeconomic objectives.”15
Québec’s solidarity finance accounted for $1.16 billion alone.
The second largest sector receiving impact investment capital is the Aboriginal business sector,
receiving 15% of impact investment assets. Organizations allocating capital to this category
include Aboriginal Financial Institutions, credit unions and development finance funds. Community
development is the third largest sector, receiving 12% of impact investment capital. Community
development includes community-focused debt and equity financing for local initiatives, small
businesses, and traditionally underserved social groups.16 The remaining sectors receiving impact
capital are shown in the chart above. The “other” category includes education, water and sanitation,
and financial services excluding microfinance.

In what sectors do you plan to increase your exposure?
%6
%5

8%

16%

6%

14%

9%
11%

12%

Housing

Info & Communication Tech.

Food & agriculture

Financial

Social enterprise / nonprofits

Microfinance

Energy

Other

Healthcare

13%

Education
N=48 respondents provided 80 responses.
Other: Water & sanitation, arts and crafts, exporting companies, water & sanitation, environment, waste
management, employment

15

Mendell et al., (2014). Socially Responsible Finance in Quebec: 2013 Overview CAP Finance, Karl Polanyi Institute of Political

Economy, Institut de recherche en économie contemporaine.
16

Excluding Aboriginal business, which is large enough to compose its own category.
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We asked survey respondents to indicate the sector(s) to which they plan to increase their
exposure. The top responses were housing with 16%, food and agriculture with 14%, social
enterprise/ nonprofits with 13%, and healthcare with 11% of respondents.

Stage of business
%1

Start-up / seed stage
Venture stage

13%
43%

Growth stage
Mature, private

31%

Mature, public
12%

Due to lack of data, stage of business estimate based on 30% of reported impact investment assets.

of those who target
competitive returns,
a large majority of
87% said they either
met or outperformed
expectations. These
findings support the
case that investing for
social or environmental
impact can generate
competitive returns.

Although we asked survey respondents to report on the stages of business to which they allocate
impact capital, a minority were able to provide that data. Further, we were unable to obtain that data
from secondary sources. So our estimates shown in the chart above are based on only 30% of total
impact investment assets. Although this is a relatively small sample of the industry, it is nonetheless
a starting point to understanding which stages of business are receiving impact investments. We
hope to build on this data in future reports.
We asked respondents to indicate what level of returns they target. As shown in the chart below,
a majority of 56% of survey respondents indicated that they target competitive returns, with 37%
targeting market rate and 19% targeting above market rate. We then asked respondents to assess
performance relative to expectations. 92% of respondents said they either met or exceeded
expectations. And of those who target competitive returns, a large majority of 87% said they either
met or outperformed expectations. These findings support the case that investing for social or
environmental impact can generate competitive returns.
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What level of returns do you target?
17%
37%
27%

Below market rate: closer to capital preservation
Below market rate: closer to market rate
Competitive, market rate returns
Competitive, above market rate returns

19%

N=63

In 2013, how was performance relative to your expectations?
8%

Underperformed expectations
Met expectations

24%

Outperformed expectations
68%

N=63

Contributors of risk to impact investment portfolios
Rank

Score

1

153

Business model & management risk

2

78

Market demand & competition risk

3

67

Financing risk

4

53

Liquidity & exit risk

5

18

Reputational risk

6

14

Macroeconomic risk

7

5

Currency / country risk

N=65. Scoring methodology in footnotes.17

Only 11% of
respondents said they
encountered significant
risk events in 2013.

Survey respondents identified business model and management risk as the top contributor of risk
to impact investment portfolios. Market demand and competition risk were the second lrgest risk
factor, while financing risk was third. The other risk factors are shown in the table above.
Only 11% of respondents said they encountered significant risk events in 2013. These risk events
are listed in the table below. Again, business model and management risk is the top response.

17

Methodology for ranked questions: In a number of cases, we asked respondents to rank their top three choices. For those

questions, scores were calculated as follows: (number of respondents that ranked it first × 3) + (number of respondents that
ranked it second × 2) + (number of respondents that ranked it third × 1).
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Did you encounter significant risk events in 2013?
Yes
11%

No

89%

N=63

Type of significant risk events reported:
Business model & management risk

4

Currency (declining CAD)

3

Recession

2

Financing

2

Liquidity & exit risk

1

Do you provide credit enhancement?
Yes

14%

No, but we may in the future
29%

57%

No

N=65
A minority of 29% of survey respondents provide credit enhancement, while 14% said they may do
so in the future. The 19 respondents who provide credit enhancement primarily use guarantees and
subordinated debt as credit enhancement instruments. These instruments are listed in the table below.
Guarantee

12

Subordinated debt

8

Linked deposit at a financial institution

6

First-loss reserve

3

Insurance

1

Are standardized social/environmental impact metrics important for
industry development?
7%

Yes, very important
28%

34%

Yes, important
Somewhat important

31%

No, not important

N=65
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A majority of respondents, 59%, said that standardized social/environmental impact metrics are
important for industry development, with 28% saying standardized metrics are “very important.”
Nonetheless, the tables below show that relatively few respondents said they use standardized
impact metrics or impact ratings/certifications. An area for further research would be to examine
why so few impact investment organizations are using these types of metrics.

Do you use disclosure metrics to measure social/ environmental impact?
Yes, but our metrics are not aligned with
external standards

20

No, but we are considering doing so in the
future

20

No

17

Yes, IRIS

4

Yes, other standardized metric

4

Yes, GRI

2

Yes, SROI

1

N=70. Other: NRCan, proprietary ESG score.

Do you use 3rd party ratings and/or certifications to guide your investments?
No

43

No, but we are considering it

15

Yes, GIIRS

5

Yes, other

3

Yes, B-Corp Certification

1

N=66. Other: Planet Rating, MicroFinanza, MicroRate, NRCan.
We asked our survey respondents to rank their, or their clients’ motivations for choosing to invest for
social or environmental impact. Their responses are shown in the table below. The top motivation is to
contribute to local community, with sustainable development, personal values, and financial opportunity
rounding out the top four reasons Canadian choose to invest for social or environmental impact.
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What motivates you or your investors to invest for
social/environmental impact?
Rank

Score

1

126

Contribute to local community

2

88

Contribute to sustainable development

3

47

Personal values/mission

4

46

Financial opportunity

5

19

Looking for stable long-term return

6

19

Responsibility to client/fiduciary duty

7

14

Alternative to philanthropy

8

13

Risk management

9

7

Generational transfer of wealth

10

3

Other: Increase empowerment among disadvantaged
populations

10

3

Other: Global solidarity

10

3

Other: International Co-operative Alliance Co-operative
Principles

10

3

Other: Build the worker coop sector

11

2

Other: Building financial capacity of nonprofits/social
enterprises

11

2

Other: Job creation

12

1

Other: Enhancing Aboriginal participation in the economy

N=65. Italicized rows are write-ins.
To better understand the discouraging factors in the market, we asked survey participants what
factors prevent investors from demanding more impact investments. The top three discouraging
factors are risk concerns, lack of viable products/options, and performance concerns. Yet our
survey data also indicates that 92% of respondents either met or outperformed expectations in
2013. And of those who target competitive returns, 87% said they either met or outperformed
expectations. So performance concerns may be overstated. Lack of qualified advice or expertise
also placed near the top of the ranking.

What prevents you or your investors from demanding more impact
investments?
Rank

Score

1

95

Risk concerns

2

89

Lack of viable products/options

3

83

Performance concerns

4

40

Lack of qualified advice/expertise

6

12

Mistrust/concerns about greenwashing

7

6

Other: Lack of interest/demand

8

5

Other: Government restrictions

9

3

Other: Small size of each investment

9

3

Other: Lack of access to patient capital

9

3

Other: Lack of awareness

10

2

Other: Lack of liquidity

11

1

Other: Non-market based investing isn’t viable/sustainable

N=67. Italicized rows are write-ins.
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As shown in the table below, survey respondents indicated a shortage of high quality investment
opportunities and lack of appropriate capital across the risk/return spectrum as the top barriers
to growth of impact investing in Canada. Lack of innovative deal/fund structures and inadequate
impact measurement also placed near the top of the list.

What are the top barriers to growth of impact investing in Canada?
Rank

Score

1

100

Shortage of high quality investment opportunities

2

85

Lack of appropriate capital across the risk/return spectrum

3

45

Lack of innovative deal/fund structures to accommodate
investors’ /companies’ needs

4

42

Inadequate measurement of social/environmental impact

5

27

Lack of investment professionals with relevant expertise

6

26

Lack of data on products/performance

7

17

Difficulty exiting investments

8

8

“Business as usual” thinking / resistance from mainstream
investors

9

3

Lack of support from financial institutions

9

3

Loan funding shortages

10

2

Difficulty accessing investment due to the lack of liquidity of
CEDIF funds. No secondary markets

10

2

Competition in the current market

10

2

Lack of viable business models & management expertise

10

2

Over reliance on government funding for us as Not For Profit

10

2

Lack of specific short term strategic/financial benefit to
investors

10

2

Lack of awareness on impact investing opportunities

10

2

Need more funds to lend out

11

1

Lack of patient capital

N=67. Italicized rows are write-ins.
To counteract the barriers to growth identified above, survey respondents identified numerous
mechanisms that could drive growth of impact investing in Canada. These mechanisms are shown
in the table below. The top mechanisms identified are more persuasive evidence to support the
business case for impact investment, and greater awareness of impact investing opportunities.
Public policy changes in favour of hybrids and social enterprises, better expertise among
investment professionals, and easier access to high impact opportunities also scored highly.
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What are the top mechanisms that could drive growth of impact
investing in Canada? In other words, what would make you or your
clients more likely to invest for social/environmental impact?
Rank

Score

1

102

More persuasive evidence to support the business case

2

93

Greater awareness of impact investing opportunities

3

52

Public policy changes in favour of hybrids and social enterprise

4

47

Better expertise on impact investing among investment
advisors/professionals

5

41

Easier access to high impact investment opportunities

6

11

Greater adoption of standardized social/environmental
reporting guidelines (such as IRIS or GRI)

7

8

Increased supply of social impact bonds or other bond-like
instruments

8

3

More viable business models & greater management expertise

8

3

Increase the number of market intermediaries fund between
private capital end social economy

8

3

More investment opportunities

9

2

Financial literacy seeking impact investments

10

1

Greater adoption of 3rd-party ratings and/or certification (such
as GIIRS or B-Corps)

10

1

Local intermediation options

10

1

Increased supply of patient capital and other bonds

10

1

Appropriate tools to assess, mitigate and manage risk

N=67
Looking to the future, we asked each respondent to identify the level of investment growth they
anticipate in the next two years. A majority of 61% was optimistic about the growth of impact
investing, saying that they expect either moderate or high levels of growth. A minority of 24% was
less optimistic, anticipating low growth, while 15% expected flat growth. No one indicated that they
anticipate a contraction.

What level of investment growth are you anticipating in the next 2 years?
%0

Moderate growth
Low growth

15%
15%
24%

46%

High growth
Flat
Negative growth

N=66
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APPENDIX A: METHODOLOGY
• We collected data from over 170 investment managers and asset owners for this study. We
supplemented this primary research with secondary sources such as annual reports and PRI
Transparency Reports.
• To count total Canadian RI assets, we used a methodology based on the criterion of certainty:
we only counted assets that we were certain about. For instance, if an investment manager
indicated that their RI policies apply to “a majority” of their assets under management (AUM),
we counted only 51% of their AUM as RI assets. Therefore our methodology indicates a
conservative estimate of Canadian RI assets, since our cautious approach likely excluded some
RI assets.
• We strived to avoid double counting. We asked respondents to report: (1) the dollar amounts
of externally managed assets, and (2) the dollar amounts of assets invested in other funds (i.e.
“fund of funds”). We subtracted these assets from the total, as shown in the table below.

Counting Methodology (millions)
Total RI Assets Reported
Fund of funds overlap
Externally managed overlap
Additional estimated overlap
Total double-counted assets
Total RI AUM in Canada

$1,150,807.28
$35,199.16
$104,696.53
$118.30
$140,013.99
$1,010,793.29

• Note that the subtotals throughout this report sum to a total that is greater than $1.01 trillion.
This is because there is overlap between categories (e.g. pension funds and external managers).
We subtracted overlapped assets from our total, so that our total reflects no double-counted
assets.
• We counted assets only if they were verifiable by first or second party data. As a result, there
were data limitations, which constrained our tabulations. Some of our numbers, therefore,
may differ from those found in other reports. For instance, since we were unable to collect
first or second party impact investment data for all foundations and credit unions in Canada,
our numbers for these categories are lower than those found in State of the Nation: Impact
Investment in Canada.
• Methodology for ranked questions: In a number of cases, we asked respondents to rank their top
three choices. For those questions, scores were calculated as follows: (number of respondents
that ranked it first × 3) + (number of respondents that ranked it second × 2) + (number of
respondents that ranked it third × 1).
• The questionnaires contained very few mandatory questions. We did this to help maximize
engagement; to collect whatever data respondents were able/willing to provide. As a result,
respondents skipped some questions. Due to limited responses to particular questions, the
corresponding data represented too small a sample size to be meaningful. Therefore this report
includes data corresponding to most, but not all of the survey questions.
• All data included in this report is based on self-reporting. We investigated anomalies and verified
data where possible. Although, it is often infeasible or impossible to verify that respondents data
regarding RI strategies and many other
• All data shown in this report is current as at December 31st, 2013. All dollar amounts are $CAD,
unless otherwise noted.
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APPENDIX B: LIST OF SURVEY PARTICIPANTS
RI Survey Respondents
The following respondents consented to be listed as participants in the RIA’s responsible investment
study. There were more participants, whom either asked not to be listed or whose assets did not qualify
as RI assets.
Aberdeen Asset Management
Addenda Capital Inc.
AGF Management Limited
Alberta Investment Management Corporation
AlphaFixe Capital
Baker Gilmore
Batirente
British Columbia Investment Management Corporation
CAAT Pension Plan
Caisse d’économie solidaire Desjardins
Connor, Clark & Lunn Investment Management
Développement international Desjardins
Desjardins Insurance
Desjardins Securities
Dolan Wealth Management
Fiera Capital Corporation
Fondaction CSN
Genus Capital Management
GLC Asset Management Group Ltd.
Global Alpha Capital Management
Global Alpha Capital Management
Gryphon Investment Counsel Inc.
Guardian Capital (Guardian Ethical Management)
Hexavest
MacEwan University
Mennonite Savings and Credit Union
MFS Investment Management
NEI Investments
NS Partners
OceanRock Investments
PCJ Investment Counsel
PSP Investments
Qube Investment Management
RBC Global Asset Management Inc.
Scheer Rowlett
Simon Fraser Univesity
Standard Life Investments
UBS Global Asset Management
United Church of Canada
Vancity Investment Management Ltd.
Victory Capital Management
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Impact Investment Survey Respondents
The following respondents consented to be listed as participants in the RIA’s impact investment study:
Access Community Capital Fund
ACEM, Financement communautaire responsable
Affinity Credit Union
Affirmative Ventures
Alberta Women Entrepreneurs
Alterna Savings
Assiniboine Credit Union
BC Co-operative Association
Black Business Community Investment Fund Ltd
Canadian Worker Co-operative Federation
CAPE Fund Management
CCEC Credit Union
Chantier de l’économie sociale Trust
Chebucto Pockwock Lake Wind Field Limited
Chebucto Terence Bay Wind Field Limited
Community Forward Fund Assistance Corp
Community Foundation of Greater Peterborough
Community Foundation of Ottawa
Community Micro Lending Society
Développement international Desjardins (DID)
Deh Cho BDC
E-Fund
Futurpreneur Canada (CYBF)
Gestion FONIDI inc.
Hamilton Community Foundation
Investeco Capital Corp.
Leeat Weinstock
McConnell Foundation
Mennonite Savings and Credit Union
Northwest Territories Business Development and Investment Corporation
NS Co-operative Council
Nunavut Business Credit Corporation
Nunavut Development Corporation
Oikocredit Canada
Pique Venture Management Inc.
Réseau d’investissement social du Québec (RISQ)
Réseau Québécois du Crédit Communautaire
Renewal Funds
Royal Bank of Canada
Royal Investment Cooperative Ltd.
Sarona Asset Management
Social Enterprise Fund
Toronto Atmospheric Fund
Tale’awtxw Aboriginal Capital Corporation
Tecumseh Community Development Corporation
The Calgary Foundation
The Jubilee Fund Inc
Two Rivers Community Development Centre
Women Entrepreneurs of Saskatchewan Inc.
Women’s Enterprise Centre
Women’s Enterprise Centre of Manitoba
Youth Social Innovation Capital Fund
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APPENDIX C: Calculation of Investment
Industry Size
We used the following data to calculate total Canadian assets under management (AUM). Data was
provided by Canadian Institutional Investment Network (CIIN).

CIIN Breakdown:
Mutual Funds

$592,853.00

Pension Segregated Funds

$433,879.10

Pension Pooled Funds

$318,258.00

Sub-Advised Assets

$240,684.40

High Net Worth

$194,484.00

Other Assets

$144,589.40

Insurance Company Assets

$142,193.00

Corporate Assets

$65,171.60

Insurance Segregated Funds

$55,182.00

Endowment & Foundations

$53,786.90

Wrap/Third Party

$15,575.00

Trust Funds

$12,750.20

Total Asset Manager AUM - CIIN

Total PIAC Pension AUM
Less Asset Manager Pension AUM - CIIN

2,269,406

$1,302,476.49
$752,137.10

Net PIAC AUM

$550,339.39

IFIC Total AUM

$999,200.00

Less Asset Manager Mutual Fund AUM - CIIN
Net IFIC AUM

Total AUM [CAD millions] $3,226,092.99

$592,853.00
$406,347.00

$3,226,092.99
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you reap, but by the
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Jürg Zeltner

Bob McCann

Mark Haefele

Caroline Anstey

Dear readers,
Sustainable investing is a force to be reckoned with.
UBS’s stakeholders – clients, employees, investors,
government agencies, and civil society – are concerned about the broader impact of business activity and the investment community’s response. These
changing expectations are affecting how companies
operate. Many are already managing relevant risks
and seizing related opportunities. Investors are also
increasingly incorporating environmental, social, and
governance factors into their decisions.
This report covers the why, what, and how of this
field. First, it highlights reasons and motivations to
get involved. It then presents three building blocks
for a sustainable investing strategy. Finally, it considers how to implement them in portfolios.
UBS is committed to running businesses, supporting
employees, and helping clients operate according
to sustainable and responsible principles. We have
accomplished a great deal in this area with respect
to our practices, risk policies, and corporate social
responsibility programs. However, we are now taking

4

March 2015 Sustainable investing

steps to embed this approach more broadly within
our DNA. Our global goal is to develop a comprehensive, industry-leading platform of research,
advice, and products that is dedicated to sustainable
investing and philanthropy.
UBS believes sustainable investing is here to stay, and
we will continue to work to fulfill clients’ needs in
this area, now and in the years to come.
Sincerely,

Jürg Zeltner
CEO, UBS Wealth Management

Bob McCann
CEO, UBS Group Americas

Mark Haefele
Global CIO, UBS Wealth
Management

Caroline Anstey
Global Head UBS and Society
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Introduction

Adding value(s)
to investing
In recent years, growing portions of
society have raised concerns about the
prevailing economic growth model.
The visible impact of human activities
on the natural environment, resource
scarcity in an expanding global economy, greater awareness of the waste
inherent in many traditional business
models and of the limitation of various
corporate governance practices have
driven a broad change in mindset. At
the same time, we are seeing a growing realization that companies can be
at the heart of solutions to many of the
world’s social problems.

Fig. 1: The 15 global challenges facing humanity according to
The Millennium Project
Sustainable development
and climate change

Education

Clean water

Peace and conflict

Population and resources

Status of women

Democratization

Transnational organized crime

Global foresight and
decision making

Energy

Global convergence of IT

Science and technology

Rich–poor gap

Global ethics

Health issues

Recently, The Millennium Project – a
global research think tank – identified
15 global challenges, a clear majority
of which are directly related to sustainability concerns (see Fig. 1).
The investment community has also
recognized these issues, and a sustainable investing (SI) industry has
emerged, which is now shifting from
the fringes to the mainstream of the
financial landscape.
This introduction to SI is targeted at
investors new to the field as well as
those with some familiarity who wish
to learn more.
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Source: The Millennium Project, 2014.
Note: The Millennium Project was initiated by the Smithsonian Institution, the Futures Group
International and the United Nations University in 1996.

Introduction

The United Nations’ Brundtland Commission1 provided the landmark definition
almost 30 years ago that still best captures the essence of sustainability.

Sustainable development is development
that meets the needs of the present
without compromising the ability of future
generations to meet their own needs.

Sustainable investing March 2015
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Chapter 1

Sustainability:
Why now?
Changing attitudes in society underpin sustainable investing
The human race is challenged more than ever before to demonstrate
our mastery, not over nature but of ourselves.
Rachel Carson (1907–1964), conservationist

8
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Sustainable investing (SI) is growing faster than the financial
industry at large. The key driver is society’s changing attitudes regarding sustainability questions. In particular, various stakeholder circles within society have evolved in their
expectations regarding the appropriate role and behavior
of corporations in recent years. The attitudes of consumers,
employees, investors and civil society at large are changing
perceptibly. These stakeholders are placing more stringent
demands on companies (see Fig. 2).

In many countries, the result of these shifting expectations
is or is likely to be government involvement either through
lawmaking or regulation. At that point, societal demands
become binding on companies. The key is that whether
through stakeholder demands or government rules, these
trends are affecting the operating environment for companies, who now ignore such considerations at their own risk.

Evidence gathered in listed markets over
the last few decades shows no significant performance difference between
sustainable investing and conventional
approaches.

In a 2014 survey of 30,000 respondents across 60 countries,
Nielsen, a consumer research firm, found that:
• 55% of respondents are willing to pay extra for prod-

ucts and services from companies that are committed
to positive social and environmental impact, up from
45% in 2011 (see Fig. 3 on pg. 15).
• 52% of respondents reported having purchased at least
one product or service from a socially responsible company during the last six months.
• 67% would prefer to work for a socially responsible
company.
The rising influence of the Millennial generation – those
born between the early 1980s and early 2000s – and their
idealism is an important driver behind this shift in societal
expectations. Even though Millennials still do not control a
significant share of investable assets, their impact is being
felt through how they are shaping demands on companies
from different stakeholder groups.

UBS CIO definition
of sustainable investing (SI)
We define SI as a set of investment strategies (exclusion;
integration; impact investing) that incorporate material
environmental, social and governance (ESG) considerations into investment decisions. SI strategies usually
seek to reach one or several of the following objectives:
1) achieve a positive environmental or social impact
alongside financial returns; 2) align investments with
personal values; and 3) improve portfolio risk/return
characteristics.

Investors catching on
The SI movement has gathered steam as a result of evolving
investor demand. Growth in the number of financial firms
that have signed on to the UN Principles for Responsible
Investment (PRI), as shown in Fig. 4, offers evidence of the
adoption rate. The Principles are a set of six voluntary, aspirational commitments to incorporate environmental, social,
and governance (ESG) factors into an institution’s investment
decision making and ownership practices. Members report
publicly on their own progress, thereby promoting more
widespread adoption and implementation of the Principles.
The PRI stands at the focal point of an international network
of investors established to help members put the Principles
into practice through shared resources.

Fig. 2: Multiple stakeholders influence the sustainable
investing (SI) landscape

SI stakeholders
Investment
community
•
•
•
•
•

Investors
Intermediaries
ESG research providers
Trade associations
Standard setters

Corporations

Society

• Borrowers & issuers
• Employers
• Consumers of
resources
• Sellers of goods &
services

• Consumers
• Government
• Civil society

Source: UBS
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Corporations rising to the challenge
Corporate leaders also recognize the challenges that lie
ahead. To satisfy growing investor demands, corporations
are engaging with the investment community on related
issues. In particular, transparency and corporate responsibility (CR) reporting are on the rise. The audit firm KPMG
found in a 2013 survey that CR reporting is undertaken by
almost three-quarters (71%) of the 4,100 companies surveyed worldwide, an increase of seven percentage points
since 2011.
In addition, a 2013 UN Global Compact–Accenture survey
of 1,000 CEOs across 103 countries found that 93% believe
that sustainability will be important to the future success of
their business. This highlights the growing recognition that
it is not only a risk consideration for companies but also a
competitive differentiator. At the same time, only 32% of
the respondents believe that the global economy is on track
to meet the demands of a growing population within environmental and resource constraints.

SI around the globe
In the US, interest in SI has traditionally been driven by
institutional investors such as pension funds. More
recently, the trend has started to catch on with university
endowments. Harvard University’s endowment signed the
UN PRI initiative last year and is now one of 1,353 signatories worldwide (see Fig. 5 on pg. 15). Stanford University
announced in May 2014 that its endowment was divesting
from coal companies. The trend is gradually spreading to
individual investors as well. In particular, younger individuals from the Millennial generation, who are beginning to
enter the investment community, have consistently placed
a greater emphasis on SI than their parents and grandparents did, thereby catalyzing the change in attitudes.
In Europe, institutional investors have played a key role in
the spread of SI as well. In addition, governments are facilitating adoption through regulation. At least eight countries have related national regulations that directly impact
their pension systems: United Kingdom, France, Germany,
Sweden, Belgium, Norway, Austria, and Italy.
In Asia, the approach has gained traction in recent years.
According to the Asia Sustainable Investment Review, SI
assets in Asia ex-Japan stood at USD 45bn, growing at a
22% annualized rate (2011–2013). A further strong government policy impetus can be expected on the back
of the March 2015 Chinese anti-pollution documentary
Under the Dome which has graphically highlighted China’s
environmental plight. Several Asian governments including
China and Indonesia have recently introduced significant
green financing initiatives.

10
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The result of these parallel trends: SI has come a long way
and can now be considered an established subsector of
the investment industry. It has evolved from modest origins
anchored in a faith-based perspective with an emphasis
on avoiding undesirable investments in the first half of the
last century, to a more disciplined approach that has now
reached a level of maturity, organization and broad acceptance (see timeline on pg. 14).
What drives investors to SI?
Investors are usually drawn to sustainable investing by one,
and often a combination of, these three motivations:
1. A belief that portfolio risk/return characteristics can be
improved by factoring sustainability into investment
decisions
2. A
 willingness to exert a positive impact on society and
the environment through their investments
3. A
 desire to align their financial portfolio with their personal values
1) Improved expected portfolio risk and/or return: The rationale behind this motivation is that the wealth of sustainability-related information available is not fully considered by the
mainstream investment community when selecting investments, due either to a lack of familiarity or a tendency to
focus on short-term value drivers. Integrating such factors into
security selection along with traditional financial factors can
be considered a means to better identify growth opportunities or business and reputational risks relevant for companies.
2) Positive impact: Exerting a positive social and/or environmental impact through investments is gaining popularity. One focus can be on actively directing capital to
the best companies according to environmental, social
and governance criteria. A second focus can be on shareholder engagement to influence corporate decisions, which
is sometimes a desired feature of professionally managed funds. The most progressive version of this motivation is achieved through impact investing (see Chapter 2),
investments made with the explicit intention to generate
a measurable social and environmental impact alongside a
financial return.
3) Values alignment: This is probably the most traditional
motivation for SI. Originating among faith-based investors,
its resonance has broadened over time. This motivation is
often associated with exclusionary approaches that eliminate
companies or industries active in areas deemed incompatible

Sustainability: Why now?

with the investor’s value system. The main benefit here is
the peace of mind the investor enjoys in knowing that he or
she is not financing such activities. The performance motive
is not a key driver, though there is usually an expectation
that performance will not be negatively affected by the
approach.
Unjustified performance concerns
When considering SI, investors often ask whether such strategies hinder financial performance. Interestingly, evidence
gathered in listed markets over the last few decades shows
no significant performance difference with conventional
approaches. This can be illustrated by comparing the performance of the stock indexes that incorporate SI principles
with that of regular stock indexes (see Fig. 8).

Performance differences can occur in specific markets and
time periods, but on balance across markets and through
full market cycles, evidence suggests that SI performs no
better and no worse than traditional approaches. A UBS
CIO survey of academic studies analyzing performance relative to conventional approaches (see Fig. 7) confirms this.
Performance should therefore not be expected to differ
meaningfully from that of conventional investments.

Sustainable investing March 2015

11

Sustainability: Why now?

Ask the investor
Investors engage in sustainable investing for different reasons.
Alexander Stiehler discussed motivation and perspective with Philipp Cottier.
Philipp Cottier: Individual Investor, Zürich, Switzerland

Alex Stiehler: How did you become involved in sustainable investing? Was there a specific cause?
Philipp Cottier: I used to run a fund of hedge funds company in Zurich. It was institutionally focused, and in 2007 we
launched globally the first SRI 2-compliant hedge fund portfolio in cooperation with Scandinavian institutional investors. We were also the first fund of hedge funds to sign
the United Nations Principles for Responsible Investment in
2008. A few years earlier in 2005, my wife and I had started
a foundation which supports “girl empowerment” projects
in Nepal and East Africa. The foundation’s assets are 100%
invested in sustainable and impact investment strategies.
Roughly 50% are invested in liquid stocks and bonds mandates, while the rest is invested in less liquid social impact
investments including microfinance, small and medium-sized
enterprise financing, energy access, agriculture, social housing, education and healthcare.
What motivated you to engage in sustainable
investing?
I originally started investing part of my private assets according to sustainability criteria based on personal convictions.
Microfinance, for instance, tends to provide stable, uncorrelated returns and has a long track record. Within the
foundation I was motivated to align investments with the
foundation’s mission. However, since it’s not possible to
align every investment thematically with the institution’s
mission, a broader SRI and social impact strategy seemed to
be the best approximation. Regarding the hedge fund company, we were in contact with institutional investors, in particular from Scandinavia, who were obliged to invest their
assets sustainably.
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When making investments, how do you weigh the
importance of financial returns against achieving a
positive social impact?
For liquid SRI investments, I expect a similar performance as
for traditional non-SRI strategies, and this has proven to be
the case so far. Early on, one could only invest sustainably
in equities, more recently fixed income solutions have also
emerged. The universe is constantly growing.
As far as microfinance debt and equity are concerned, we
have so far achieved returns in line with expectations for
microfinance debt, i.e. Libor + 3% p.a., while equity investments will most likely result in net IRRs (internal rates of
return) in the high single or low double digits. In social housing in Latin America, we have also achieved good returns.
There are other areas, in which we’ve only started investing recently – such as energy access and micro grids – and
where there is no track record to speak of. Education and
healthcare are also at an early stage, and we’ve only started
taking a deeper look at them. In sum, in well-established
areas there are good possibilities to generate returns, while
in others it’s still too early to tell.
Do you perceive a tradeoff in making sustainable
investments?
As mentioned, with sustainable investing in liquid SRI assets,
there should be no tradeoff. I expect the same return as
from conventional strategies. After all, we’re talking about
successful, best-in-class companies that emphasize environmental, social and governance (ESG) considerations as an
additional dimension.

Sustainability: Why now?

With social impact investing, things are more complicated. I
believe it is difficult to make money at the very base of the
pyramid (BoP). Margins are razor thin and large sums must
be invested to gain sufficient scale to achieve profitability. For example, in microfinance projects, large time and
resource commitments must be made into financial literacy training, loan monitoring and loan collection. Another
example is social housing in Latin America, where it is very
difficult to earn a return for lowest income class projects.
BoP projects are often done more successfully as a venture
philanthropist or an NGO.

while the liability side of the foundation has a strict social
objective, namely girl empowerment, and can only support
girl empowerment projects with grants, the asset side of
the foundation must invest to yield both a financial return
comparable to market returns, as well as a social return. The
social return or impact can however be achieved in many different ways and is not constrained to girl empowerment, as
this would be too narrow.

However, one layer above the BoP, i.e. the upper part of the
lower income population, microfinance and social housing
work well. With small and medium-sized enterprises there
are also good opportunities to achieve a good financial
return and a positive social impact at the same time. Now, if
one is active in the upper half of the low income population,
for instance in microfinance or in SMEs, this will also help
the BoP because one is investing in the development of the
financial and other sectors, which helps the entire economy
and also pulls up people at the BoP.

In my private surroundings the level of acceptance and interest has been rising considerably. The same holds true for
most family offices and foundations I meet. Still missing
today is greater interest from institutional investors – such
as pension funds and insurance companies – in continental
Europe. Most banks haven’t yet shown great interest, either.
I truly hope that social impact investments will establish
themselves as their own asset class in the future, and that all
investors will monitor and rebalance their portfolios according to sustainability criteria in order to achieve both financial
and social returns.

How is sustainable investing accepted in your social
and business environment?

For our foundation, it is important that our impact investments generate real financial returns similar to normal private debt and private equity returns, since the asset side
of the foundation funds the grants on the liability side. So
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Evolution of sustainable investing (SI)
Events

Emergence of SI trends

1920s

1928: The Pioneer Fund established to enable investors to avoid
companies involved in gambling, tobacco and alcohol.

1950s

1953: Howard Bowen coins the term corporate social responsibility (CSR) in his book Social Responsibilities of the
Businessman.

1970s

c. 1970s: The Securities and Exchange Commission (SEC) begins permitting social responsibility issues to appear on proxy ballots after a
landmark court case, Medical Committee for Human Rights
versus SEC.

Exclusionary (negative) screening

1971: Pax World Funds founded as the first ethical mutual fund.
1977: The Sullivan Principles developed, which encouraged divestment
and ultimately forced businesses in South Africa to draft charter calling
for end to apartheid.
Best-in-class screening

1980s

1985: The Social Investment Forum established to advance investment
practices that factor in environmental, social and governance (ESG)
considerations.

Engagement and voting

1987: Brundtland Commission coins its sustainable development
definition.
1989: The annual SRI in the Rockies Conference begins.

1990s

1990: The Domini Social Index is created.
1999: The Global Reporting Initiative (GRI) launched; over 11,000
companies now use the GRI framework.

2000s

2006: The UN launches its Principles for Responsible Investment (PRI)
with the goal of creating a sustainable financial system.
2009: The Global Impact Investing Network is formed.

2010s

2010: The International Integrated Reporting Council (IIRC) launched
to promote corporate reporting of all aspects of value creation.
2013: The Sustainability Accounting Standards Board (SASB) publishes its first industry-specific standard.
2014: Interest in fossil fuel divestment and portfolio carbon footprint
measurement picks up among institutional investors.

Source: UBS
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Sustainability-themed
investing
Impact investing
Integration of
ESG factors in
financial analysis
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Chartbook
Fig. 3: Consumers increasingly willing to pay for positive impact
Percent willing to pay extra for products and services from companies
committed to positive social and environmental impact

Fig. 4: UN Principles for Responsible Investment
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Fig. 5: Growing number of investors committed to sustainability

Fig. 6: SI assets in the US
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Fig. 7: Academic studies on relative performance of SI show
inconclusive picture

Fig. 8: SI and conventional investing perform similarly
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Chapter 2

Sustainable investing
approaches
Building blocks of a sustainable investing (SI) framework
Not everything that can be counted, counts; and not everything
that counts can be counted.
William Bruce Cameron, sociologist

Having discussed what drives investors to SI and what they
seek to achieve through such a strategy, we now turn to
available approaches. UBS CIO has developed a framework
to guide investors on how it fits into the overall investment
advice picture (see Fig. 9).
The CIO framework comprises three main approaches:
Exclusion, Integration, and Impact Investing. These can be
integrated into an asset allocation and portfolio construction process that is common to both conventional strategies
and SI. The two additional features – sustainability-themed
investing and shareholder engagement – can be incorporated across the three main approaches.
Delineation with related areas
While SI incorporates sustainability considerations into
investment decisions, conventional approaches generally do
not. In conventional portfolios, when such considerations do
enter the equation, they are typically not explicitly acknowledged, or the affected assets represent a small fraction of
the portfolio. Later, we discuss how it is possible to include
sustainability-oriented investment themes as a small fraction
of an otherwise non-SI portfolio.
SI and philanthropy differ in their profit motive. While some
SI activities seek to achieve a positive social and/or environmental impact, the profit motive is nevertheless always present. Philanthropy does not include this motive.
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Approaches to sustainable investing – three pillars
Exclusion: Achieving peace of mind
This traditional and probably still most common approach
excludes individual companies or entire industries from
portfolios if their areas of activity conflict with an investor’s values. This process, called exclusionary or negative
screening, can be quite flexible. It can rely either on standard sets of exclusion criteria or be tailored to investor
preferences. For instance, investors may wish to exclude
companies with 5% of sales or more generated from alcohol, weapons, tobacco, adult entertainment or gambling
– so-called “sin stocks.” Some faith-based investors also
exclude companies involved in contraception and abortion-related activities.
In the case of government bonds, investors may seek to
avoid an entire country based on the sovereign’s compliance

with select international standards (e.g. human rights or
labor standards). Note that there can be some regional variation about the desirability of excluding certain activities such
as nuclear power or genetically modified organisms (GMOs).
The exclusion approach can also be applied in combination
with the integration approach, discussed below. In general,
one of the major criticisms of this approach is that it reduces
the investable universe.
Integration: The combination of sustainability and
financial analysis
This approach encompasses techniques that combine environmental, social and governance (ESG) factors with traditional financial considerations to make investment decisions.
This broad category includes two specific approaches that
are often blended in practice. Compared to exclusion, both
approaches generally lead to portfolios with a more balanced sector composition.
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Fig. 9: UBS sustainable investing framework
Conventional
investing

Desired outcome

Exclusion

Integration

Impact investing

Philanthropy

Sustainable investing

Seeks to achieve competitive risk-adjusted financial returns

Seeks to achieve a positive social
or environmental impact

Shareholder engagement

Additional
dimensions

Sustainability-themed investing
Approach

Little or no explicit
focus on SRI/ESG
criteria.

Examples

Screen and exclude
companies or sectors
that do not meet
certain social, environmental or ethical
criteria

Focus on securities
with strong environmental, social and governance characteristics
in combination with
attractive financial
fundamentals

Investments made with
the explicit intention to
generate a measurable
social and environmental impact alongside a
financial return

Charitable giving
based on an altruistic
desire to improve
human welfare

Tobacco, alcohol,
adult entertainment,
gambling, weapons,
animal testing,
genetically modified
organisms, etc.

Funds that integrate
financial and non-financial (ESG) factors.
Listed equity themes,
e.g. water scarcity,
clean tech

Companies, structures,
organizations, and
funds investing with
impact intent

Charitable
foundation

Source: UBS

1. Positive screening a.k.a. best-in-class screening uses ESG
performance criteria and financial characteristics to select
the best companies within an industry or sector, usually
relying on a sustainability rating framework. This is usually a more knowledge-intensive process than exclusionary
screening because it requires understanding which factors
are relevant for each industry and evaluating individual
issuers on each of these factors.
2. ESG integration, unlike positive screening, seeks to incorporate material ESG risks and growth opportunities directly
into traditional security valuation (e.g., through inputs such
as earnings, growth or discount rates) and portfolio construction. This approach has gained traction in recent years
and is based on the premise that additional ESG information not covered by traditional analysis could have an impact
on the long-term financial performance of a company. ESG
integration involves understanding how companies handle
social, environmental and governance risks that could damage their reputations and whether they are positioned to
capture ESG opportunities that could give them a competitive edge.
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Impact investing: Making a difference
Impact investing explicitly seeks to generate a positive social
or environmental impact alongside a financial return, unlike
other SI approaches, where progress on social and environmental issues may be a by-product of financial enterprise.
The niche market of impact investing is growing fast. Examples include community investing, variants of microfinance,
as well as private equity-like deals investing in such sectors as education, healthcare, basic infrastructure and clean
energy.
In the ongoing debate about how strict the definition of
impact investing should be, some practitioners are inclined
to require financial returns to be contingent upon a measurable social or environmental outcome. We believe that
a broader and more flexible approach will be needed to
accommodate the growth of impact investing.
Our solution delineates “mainstream” and “catalytic” categories of impact investing, based on nine criteria (see box
below). Mainstream impact investments must fulfill four

Sustainable investing approaches

of the criteria, including that of explicit intention to generate a social and environmental impact alongside a financial
return. Catalytic impact investments, in contrast, must meet
all nine criteria and should achieve a transformational impact
beyond their designated project. Illustrative transformations
include altering the behavior of non-impact-motivated participants within the targeted sector, or broadening impact
investing’s appeal through financial instrument innovation.
This dual approach should widen the investable universe
for impact investing, while maintaining its integrity and
accountability.
Additional dimensions of SI
Sustainability-themed investing identifies themes related
to environmental, social or governance factors, determines
which industries and companies are positioned to benefit from these trends, and constructs portfolios that factor
in such insights. Examples of such themes include water
and waste management, food scarcity, energy efficiency
or climate change on the environmental side; supply chain
management or access to finance, housing, education and
healthcare on the social front; and board diversity or corporate transparency as far as governance is concerned.
By directing assets to these themes, investors can pursue
return opportunities and express their interests with satellite investments. The thematic angle can also help populate
core portfolio investments or inform the selection of impact
investing vehicles. We therefore consider it integrated into
the three approaches described above as a building block.

Fig. 10: Exclusionary screening and integration dominate
SI assets under management, in USD billion
Negative/exclusionary screening

For example, within impact investing, a private equity fund
may invest in educational ventures, a typical SI investment
theme. Within an integration approach, an ESG fund manager may select companies based on their resource efficiency
or board diversity. Finally, within an exclusion approach, an
investor may decide to divest from coal companies based on
views about the climate change theme. When structured as
stand-alone investments, such themes can be included even
in non-SI portfolios.
Shareholder engagement (also known as activism) is a common feature of professionally managed sustainable investing.
It can be combined with the various approaches above to
leverage shareholder influence and attempt to shift corporate
behavior toward greater compliance with ESG principles.
Influence can be exerted by investors through direct communication with corporate management or by filing shareholder
proposals and proxy voting. Sustainability-focused fund managers are often active in this area. The influence of shareholder engagement on ESG issues has risen in recent years,
the major categories of proposals being political activities of
corporations, the environment, human rights/diversity, and
governance.
Although positive impact is often viewed as a distinguishing
feature of impact investing, shareholder engagement can
be an effective instrument to exert positive impact through
investments in listed securities through the induced change
in behavior of the targeted corporations.

Criteria for impact
investments
• Investment generates product or service with positive
impact on society or environment.

Integration
Corp. engagement and shareholder action

• Value chain with no adverse impact on society and
environment.

Norms-based screening
Positive/best-in-class screening

• Project team is credible.

Sustainability themed investing

• Project implementation plan is credible.

Impact/community investing

• ESG-audited
0
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• Social impact measurement
• >75% of fund investment on impactful activities
• Global assets under management <USD 30bn
• Catalytic

Source: Global Sustainable Investment Alliance (GSIA), 2014
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Chapter 3

Executing your
sustainable
investing strategy
Questions to consider prior to implementing
Though no one can go back and make a brand new start,
anyone can start from now and make a brand new ending.
Carl Bard (1907–1978), theologian

To build an SI portfolio, we first consider how different
asset classes can be viewed from a sustainability perspective, in both public and private financial markets. Investors
must make a few simple decisions before engaging in this
area, and these choices affect the resulting asset allocation
approach. We then touch on several critical implementation
questions.
From sustainable equities to sustainable portfolios
Equities have been the asset of choice traditionally for
SI. Here is where the greatest level of maturity has been
reached. Yet even within some equity markets, such as
emerging markets, the approach is still difficult to implement
due to a greater scarcity of data and investable solutions
that credibly incorporate the relevant features.
The trend is for investors to look for SI solutions beyond
equities to ensure that their entire portfolio is structured
in a way that incorporates ESG considerations. Each asset
class presents opportunities, but also limitations that investors must keep in mind.
Overall, equities and fixed income lend themselves well to
SI. Hedge funds and private markets exhibit a number of
implementation hurdles, but interest is growing. Commodity investments are often problematic from a sustainability
perspective.
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Fixed Income
SI considerations are just as important in the world of fixed
income as they are for equities. In a sense, ESG risk analysis, with its emphasis on protecting portfolio downside, is
especially well suited for integration in fixed income investing. The corporate failures and associated bond defaults
that have taken place due to poor corporate governance in
recent years are reminders of the usefulness of such criteria.
For corporate issuers, the same SI criteria that are relevant
for a company’s stock can be applied to its debt (exclusion
and integration approaches). How one judges sovereign
debt securities, however, is less well established. Still, there
are some straightforward examples of exclusion criteria that
could help screen out certain governments, such as: military conflict; human rights track record; access to healthcare, clean water, education and other basic needs; income
inequality; and the health of the environment.
Fixed income is well suited to allow investors to have an impact
with their portfolios (see impact investing on pg. 18). An interesting development is the emergence of a market for green
bonds (see box at right), which now, beyond traditional multilateral issuers, also includes a growing amount of corporate
issuance.
Overall, while fixed income SI is by no means as developed
as it is for equities, the growing number of dedicated investment managers and the emergence of new segments of
the bond market mean that ESG investors can confidently
include the asset class in their portfolios.
Commodities
Commodities are a challenging asset class from an SI point of
view. The production of physical commodities is often associated with negative environmental side effects, resulting from
mining, drilling, land clearing, water use and generally higher
levels of pollution. Another notable concern in mineral production and distribution is the violation of human rights in
conflict areas. Finally, financial investments in commodities,
which are often carried out through derivatives, have been
blamed for increasing the price volatility of basic necessities,
such as food and energy. Given these issues, how investors view these concerns will determine their inclination to
include commodity investments as an asset class in an SI
portfolio.
Alternative Investments
Alternative investments (AI) such as hedge funds and private
markets share common characteristics that create a mixed
appeal as vehicles to implement SI strategies. On one hand,
both are inherently active strategies, which places fund
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managers in a strong position to incorporate the relevant
criteria. However, both typically exhibit reduced transparency
and reporting requirements, a significant factor enabling
attractive risk-adjusted returns. For example, private equity
financing is associated with reduced reporting and scrutiny on underlying companies compared to public listings.
Implementing SI strategies and the associated transparency
requirements may thus be challenging and costly to implement within AI, and may prove difficult to justify, notably in
the case of fixed income strategies such as private debt.
Hedge funds
Hedge funds are heterogeneous in their investment strategies. Incorporating SI presents challenges from a performance and flexibility standpoint. Certain strategies, such
as “equity hedge” (equity long-short), are better suited
to incorporating SI criteria than others. Moreover, hedge

Green bonds
The emergence of the green bond market was originally
spearheaded by the World Bank starting in 2008 to support lending for eligible projects that seek to mitigate climate change or help affected people adapt to it. Over the
last two to three years, corporations have started issuing
green bonds as well, using the earmarked proceeds to
finance environmentally friendly projects. According to
the Climate Bond Initiative, a non-governmental organization (NGO), the issuance of green bonds in 2014 reached
nearly USD 36.6bn, while total issuance in 2013 amounted
to USD 11bn. Despite significant growth, this market is still
in its infancy.

Fig. 11: Green bond market taking off
Annual and cumulative issuance in USD billion
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funds may use techniques and instruments which can exert
a controversial impact on target companies or market stability. While applying SI criteria is not inconsistent with
hedge funds’ mandates, it introduces constraints on hedge
funds’ opportunity set and may impact the flexibility of their
approach. This explains why the industry has been relatively
slow to embrace related strategies.
Private markets
Private markets funds finance mostly small- and medium-
sized companies through private equity, private debt and
real asset (such as private real estate and infrastructure) strategies. Some factors support the incorporation of SI in private markets. The multi-year time horizon of private markets
coincides well with the long-term orientation of SI strategies.
Moreover, fund managers proactively advise their companies and benefit from powerful corporate governance instruments such as a strong presence on the board, voting and
veto rights and the use of specialized investment instruments
(convertible debt and preferred shares). Their clout and
expertise could support implementation of an SI framework.

However, various hurdles limit SI use in private markets, and
the approach remains at an early stage of development and
adoption. Some typical SI objectives might be incompatible
with venture capital investments in dual use (military and
civilian) technologies or in biotechnologies (such as stem cells
or genetically modified organisms) that are still heavily
debated. Moreover, leveraged buyouts can involve layoffs,
which may be at odds with certain social goals.
Nevertheless, as discussed in Chapter 2, private markets
funds have established themselves as a preferred financial
structure for impact investing, with fund managers using
their private markets toolbox to pursue extra-financial goals.
Private markets thrive through innovation. They already offer
investment solutions ranging from venture philanthropy to
social impact funds and microfinance. These instruments
offer interesting perspectives for investors willing to accept
ESG constraints.
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Real estate
Both physical and listed real estate offer a broad and fast
growing SI universe. Property developers, investors and
private as well as public property companies have shown
strong and growing interest in such projects with a particular focus on low energy consumption (the highest energy

The trend is for investors to look
for sustainable investing solutions
beyond equities.
standard being fully autonomous buildings). These types of
real estate strategies offer advantages such as energy efficiency and thus lower costs, a higher building quality and
an improved landlord image. Growing demand is underpinned by various global initiatives. For example, the Global
Real Estate Sustainability Benchmark (GRESB) survey ranks
funds and their managers into four categories, from those
just starting to develop sustainability policies to top performers which have integrated the measurement and management of environmental key performance indicators into their
investment processes. Moreover, building standards such as
the Leadership in Energy and Environmental Design (LEED)
have been created to increase transparency internationally.
Building an SI portfolio
In creating an SI portfolio, investors must keep in mind the
same fundamentals of portfolio construction as with any
traditional investment strategy. The objective of achieving
an attractive risk and return mix based on a portfolio well
diversified across different asset classes is key. To achieve this
goal, we at UBS construct portfolios based on our long-term
strategic asset allocations (SAAs), spreading capital across
diverse assets such as equities, bonds, hedge funds, etc.
As the start of the chapter suggests, SI is not an asset class.
It is an investment style that can be applied across a variety of asset classes. However, its availability, in particular
for c ertain approaches, can still be limited in some asset
classes. For example, impact investments are for now predominantly found in private equity or debt asset classes and
less so in liquid equities. Investors must assess for each asset
class whether solutions exist and whether they adequately
incorporate the investor’s standards and specific preferences
for SI.
If enough asset classes are investable using an SI approach,
investors can follow the same fundamental principles for
portfolio construction as for any conventional strategy. If
not, some adjustments are needed.
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How strictly to implement SI in a portfolio?
Investors can follow either a “pragmatic” or a “strict”
approach. The “pragmatic” approach involves pursuing an
optimal asset allocation target derived from the conventional
investment process, investing with SI solutions in all asset
classes for which such an implementation exists and relying
on conventional solutions for the remaining asset classes.
While the resulting portfolio is only partially invested in SI, the
benefits of an optimal asset allocation are preserved.
A “strict” approach has a primary objective of being fully
invested in SI and excludes asset classes which do not currently offer adequate solutions. This requires developing
revised asset allocation guidelines built around the asset
classes available for SI. The advantage is full consistency
between the portfolio and the investor’s preferences and
motivations for SI (see Chapter 1). However, one has to consider that, depending on the importance of the excluded
asset classes, the resulting portfolio may be somewhat less
diversified.
Liquid versus illiquid investments
Illiquid investments such as private equity generally lock up
investors’ funds for several years and compensate investors
by offering higher returns compared to their listed counterparts. These can be beneficial elements in a portfolio, but
each investor has a limit regarding the amount of illiquid
investments as dictated by liquidity needs.
This has implications for asset allocation and for the ability to
implement certain SI strategies. The purest form of impact
investing is currently found predominantly in illiquid asset
classes such as private equity. Therefore, investors with high
liquidity needs may find it difficult to embrace impact investing fully. They might need to focus on diluted versions of
impact investing and more liquid styles such as integration or
exclusion.
The corollary to this is that pursuing significant allocations
to impact investments, for example, may result in a portfolio
holding a large amount of illiquid asset classes.
Personalizing an SI strategy
There are several additional dimensions along which investors can personalize their strategy.
Sustainability themes that resonate with investors can be
included in the portfolio. The choice here is whether to target exposure to themes, for example as satellite investments,
to rely on preferred themes to select impact investing opportunities, or to ascertain that themes of interest are being
reflected in the holdings of a specific third party manager.
Such themes often focus on areas of scarcity and highlight
solutions to alleviate it (see box on pg. 26). Note that sustainability-themed investment solutions do not always incorporate more general SI considerations.

Executing your sustainable investing strategy

The desired extent of shareholder engagement that invested
assets facilitate is another consideration. Individual investors
wishing to achieve a positive impact in liquid securities can
do so through delegation of money management to a third
party that is active in shareholder engagement.
Finally, an investor must decide how much active management should be integrated into the portfolio. While this decision does not pertain specifically to SI, it is relevant insofar
as the majority of investment vehicles tend to be actively
managed in this area. This has the benefit of enabling the
investor to focus on managers who approach themes and
engagement in their preferred way. Passive solutions such
as exchange-traded funds are growing, however, driven by
demand from institutional investors. They are quite popular
as a means to target specific sustainability themes.
By carefully considering these options and choosing the right
combination of the approaches we’ve highlighted in this
report, investors can decide in what way their investments
will help address the challenges to humanity presented in the
introduction.
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Executing your sustainable investing strategy

Sustainability-themed investing: Some examples
Environment
Water scarcity: Clean water supply is constrained by both
the lack of infrastructure in emerging markets and aging
water infrastructure in developed regions. Climate change,
urbanization and industrial activities in emerging economies
are also creating a negative impact on water supply. Water
risk can affect business operations in any of the following
ways: plant shutdowns due to lack of water supply, and
higher agricultural or basic material input costs if the supply
chain is disrupted. Investing in water treatment, storage and
distribution infrastructure are ways to alleviate water scarcity.
Investments in more efficient irrigation technology, as well as
desalination projects, can also be considered.
Energy efficiency: Energy efficiency improvements yield
both energy savings and reduced carbon dioxide emissions.
In recent years, stricter regulation with a view to protecting
the environment and securing the supply of energy has been
a powerful driver, boosting efficiencies in buildings, autos
and power generation. Energy efficiency addresses a whole
range of issues, such as the sought-after reduction in the use
of fossil energy sources and the lack of storage technologies
for renewable energies. Companies manufacturing energy-efficient equipment benefit from this trend.
Food scarcity: While providing humankind with enough
food has been a challenge throughout the ages, rapid population and economic growth in emerging economies,

combined with a shift toward higher protein, meat-based
diets in these regions are a root cause for a stretched human
food supply system. The two main channels to alleviate the
problem are food waste reduction and increasing agricultural productivity. Agricultural productivity can be increased
through more advanced equipment, better irrigation, fertilizer, and crop protection. Investors can look for companies
active in these areas to gain exposure to the theme.
Social
Labor standards and supply chain management: The
issue of labor standards within companies or in their supply
chain has gained increased attention recently. It is of material relevance for companies as it relates to one of their key
assets: human capital. Companies that fail to manage these
issues properly may risk facing labor shortages and even
strikes. They may also be at risk of losing their legitimacy with
consumers and facing boycotts.
Governance
Board diversity: While achieving greater gender balance
and minority representation in companies is often viewed
as an issue of fairness, an economic case can be made as
well. For instance, regarding diversity at the level of corporate boards, existing academic evidence indicates that greater
diversity can improve how boards function and be associated
with better financial performance.

Fig. 12: Increased efficiency can help alleviate environmental scarcity
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Outlook and
conclusions
There are three steps in the revelation of any truth: in the first, it is ridiculed;
in the second, resisted; in the third, it is considered self-evident.
Arthur Schopenhauer (1788–1860), philosopher

Sustainable investing has evolved from a niche discipline to
an established field. It has now reached a level of maturity
and acceptance fueled by changing societal expectations,
a growing investor base, greater transparency and engagement by corporations, and an improved analytical infrastructure. It now capably fulfills the needs of multiple types of
investors, while offering performance comparable to conventional approaches.
Investors approach SI for different reasons. Various solutions
have emerged to satisfy this range of motivations – whether
exclusion, integration or impact investing approaches. UBS
CIO includes all of these approaches in its coherent framework. Investors must answer key questions to help guide
their decisions before implementing such a strategy.

We expect this growth to be associated with an expansion
in ESG integration within investment management, gradually embedding it within standard money management practices. We also think an expansion in the number and variety
of impact investing options is likely, and that measuring
social impact will become more established and effective.
For investors, this means SI will continue growing in appeal
and sophistication, simplifying inclusion in diversified
portfolios.

We believe that the SI movement is not only here to stay,
but will also continue to grow faster than the investment
industry as a whole. The shift in societal expectations currently underway is likely to extend beyond the next decade,
driving a widespread adoption of SI principles throughout
the investment community.
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Appendix

Risk information
This publication is intended for information and marketing
purposes only. It is not to be regarded as investment research,
a sales prospectus, an offer or solicitation of an offer to buy or
sell any product or other specific service.
Please note that UBS retains the right to change the range
of services, the products and the prices at any time without
notice and that all information and opinions contained herein
are subject to change. UBS is under no obligation to update or
keep current the information contained herein. This publication is not a complete statement of the markets and developments referred to herein. It is generic in nature and does not
consider specific investment objectives, financial situation or
particular needs of any specific recipient. Please be reminded
that all investments carry a certain degree of risk (which can
be substantial). You should consult your client advisor to consider whether such products and services are suitable for you.
Although all information and opinions expressed in this publication were obtained from sources believed to be reliable and
in good faith, neither representation nor warranty, express or
implied, is made as to its accuracy or completeness.
Some charts and/or performance figures may not be based on
complete 12-month periods which may reduce their comparability and significance. Some figures may refer to past performances or simulated past performances and past performance
is not a reliable indicator of future results. Some figures may
be forecasts only and forecasts are not a reliable indicator of

Endnotes
1
2

Brundtland Commission, Our Common Future, 1987.
SRI = Socially responsible investing, an expression often used
in place of sustainable investing.

future performance. Investment decisions should always be
taken in a portfolio context and make allowance for your personal situation and consequent risk appetite and risk tolerance.
Except where explicitly stated, UBS does not provide legal or
tax advice and this publication does not constitute such advice.
Recipients should obtain independent legal and tax advice on
the implications of the products and services in the respective
jurisdiction before investing.
Certain services and products are subject to legal provisions
and cannot be offered world-wide on an unrestricted basis. In
particular, this publication is not intended for distribution into
the US and/or to US persons or in jurisdictions where its distribution by UBS would be restricted. UBS specifically prohibits
the redistribution of this publication in whole or in part without the written permission of UBS and UBS accepts no liability
whatsoever for the actions of third parties in this respect. Neither UBS nor any of its directors, officers, employees or agents
accepts any liability for any loss or damage arising out of the
use of all or any part of this publication. Source of all information is UBS unless otherwise stated. UBS makes no representation or warranty relating to any information herein which is
derived from independent sources. Please consult your client
advisor if you have any questions.

© UBS 2015. The key symbol and UBS are among the registered and unregistered trademarks of UBS. All rights reserved.
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Global retail analysis shows increased sales for brands with
sustainability claims on packaging or active marketing of corporate
social responsibility efforts
NEW YORK – June 17, 2014 – Fifty-five percent of global online
consumers across 60 countries say they are willing to pay more for
products and services provided by companies that are committed to
positive social and environmental impact, according to a new study by
Nielsen. The propensity to buy socially responsible brands is strongest
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in Asia-Pacific (64%), Latin America (63%) and Middle East/Africa
(63%). The numbers for North America and Europe are 42 and 40
percent, respectively.
“Consumers around the world are saying loud and clear that a brand’s
social purpose is among the factors that influence purchase
decisions,” said Amy Fenton, global leader of public development and
sustainability, Nielsen. “This behavior is on the rise and it provides
opportunities for meaningful impact in our communities, in addition to
helping to grow share for brands.”
The Nielsen Global Survey on Corporate Social Responsibility polled
30,000 consumers in 60 countries* to understand: how passionate
consumers are about sustainable practices when it comes to purchase
considerations; which consumer segments are most supportive of
ecological or other socially responsible efforts; and which social
issues/causes are attracting the most concern.
More than half of global respondents (52%) say they have purchased
at least one product or service in the past six months from a socially
responsible company, with respondents in Latin America (65%), AsiaPacific (59%) and Middle East/Africa (59%) exceeding the global
average. Four in 10 respondents in North America and Europe say
they have made a sustainable purchase in the past six months.
Sustainability and Corporate Social Responsibility Efforts Can Boost
the Bottom Line
Finding consumers around the world who say they care about the
environment or extreme poverty is relatively easy. But does care about
issues convert to action when it comes to buying decisions?
Some fifty-two percent of global respondents in Nielsen’s survey say
their purchase decisions are partly dependent on the packaging – they
check the labeling first before buying to ensure the brand is committed
to positive social and environmental impact. Sustainable purchase
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considerations are most influenced by the packaging in Asia-Pacific
(63%), Latin America (62%) and Middle East/Africa (62%) and to a
lesser extent in Europe (36%) and North America (32%).
To determine if the sentiments expressed by respondents are
supported by actual retail performance, Nielsen also reviewed retail
sales data for a cross-section of both consumable and nonconsumable categories across 20 brands in nine countries. These
brands either included sustainability claims on packaging or actively
promoted their sustainability actions through marketing efforts. The
results from a March 2014 year-over-year analysis show an average
annual sales increase of two percent for products with sustainability
claims on the packaging and a lift of five percent for products that
promoted sustainability actions through marketing programs. A review
of 14 other brands without sustainability claims or marketing shows a
sales rise of only one percent.
The “Sustainable Mainstream”
In an effort to separate the passive eco-friendly consumer from the
passionate, Natural Marketing Institute (NMI), a Nielsen strategic
business collaborator, conducted a nine-country online study to
understand how global attitudes and behaviors about sustainability
engagement are changing. Consumers were clustered into five
segments to quantify what attracts them to sustainability actions.
The findings reveal that two-thirds of the “sustainable mainstream”
population (a cluster of three of the five segments) will choose
products from sustainable sources over other conventional products.
These consumers will buy as many eco-friendly products as they can
and have personally changed their behavior to minimize their impact
on global climate change. Additionally, these consumers are more
likely to buy products repeatedly from a company if they know the
company is mindful of its impact on the environment and society.
Millennials (age 21-34) appear more responsive to sustainability
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actions. Among global respondents in Nielsen’s survey who are
responsive to sustainability actions, half are Millennials; they represent
51 percent of those who will pay extra for sustainable products and 51
percent of those who check the packaging for sustainable labeling.
Regionally, there are wide gaps between younger and older
respondents in the Asia-Pacific and Middle East/Africa regions. In
these largely developing regions, Millennial respondents in favor of
sustainability actions are three times more agreeable, on average, to
sustainability actions than Generation X (age 35-49) respondents and
12 times more agreeable, on average, than Baby Boomer (age 50-64)
respondents.
Said Fenton, “It’s no longer a question if consumers care about social
impact. Consumers do care and show they do through their actions.
Now the focus is on determining how your brand can effectively create
shared value by marrying the appropriate social cause and consumer
segments.”
*Note: The findings in this survey are based on respondents with
online access in 60 countries. While an online survey methodology
allows for tremendous scale and global reach, it provides a
perspective only on the habits of existing Internet users, not total
populations. In developing markets where online penetration is still
growing, audiences may be younger and more affluent than the
general population of that country. In addition, survey responses are
based on claimed behavior rather than actual metered data.

ABOUT THE NIELSEN GLOBAL
SURVEY
The Nielsen Global Survey on Corporate Social Responsibility was
conducted between Feb. 17 and March 7, 2014, and polled more than
30,000 consumers in 60 countries throughout Asia-Pacific, Europe,
Latin America, the Middle East, Africa and North America. The sample
has quotas based on age and sex for each country based on its
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Internet users, and is weighted to be representative of Internet
consumers. It has a margin of error of ±0.6 percent. This Nielsen
survey is based only on the behavior of respondents with online
access. Internet penetration rates vary by country. Nielsen uses a
minimum reporting standard of 60 percent Internet penetration or an
online population of 10 million for survey inclusion. The Nielsen Global
Survey, which includes the Global Consumer Confidence Index, was
established in 2005.

ABOUT NIELSEN’S RETAIL
MEASUREMENT ANALYSIS
The findings from the retail sales information included in the report are
collected from stores using electronic point-of-sale technology and/or
teams of local field auditors. The data represents a cross-section of
both consumable and non-consumable categories across 34 brands in
nine countries for the year ending March 2014. The nine countries
include: Canada, France, Hungary, Netherlands, Pakistan, Russia,
South Africa, Thailand, and the U.K. Stores within Nielsen’s worldwide
retail network include grocery, drug, convenience and discount
retailers, who, through various cooperation arrangements, share their
sales data with Nielsen.

ABOUT THE NATURAL MARKETING
INSTITUTE STUDY
The findings from the Natural Marketing Institute (NMI) study included
in the report are based on an online survey conducted June 2013 in
nine countries: Brazil, China, India, South Africa, Germany, Japan,
Russia, U.K. and the U.S. Data was collected from approximately
1,000 respondents in each country, with the exception of India and
South Africa, which included 1,500 respondents. The data was
weighted to represent the age and gender of each country.

ABOUT NIELSEN
http://www.nielsen.com/us/en/press-room/2014/global-consumers-are-willing-to-put-their-money-where-their-heart-is.html

Global Consumers are Willing to Put Their Money Where Their Heart is When it Comes to Goods and Services from Companies Committed to Social Responsibility

Nielsen N.V. (NYSE: NLSN) is a global information and measurement
company with leading market positions in marketing and consumer
information, television and other media measurement, online
intelligence and mobile measurement. Nielsen has a presence in
approximately 100 countries, with headquarters in New York, USA and
Diemen, the Netherlands. For more information, visit
www.nielsen.com.

ABOUT NMI
Natural Marketing Institute (NMI) is an international strategic
consulting and market research company specializing in health &
wellness, sustainability and healthy aging. As a leading business
consulting and market research firm, NMI assists a range of Fortune
500 and start-up companies across many types of industries. By
utilizing a diverse mix of proprietary methodologies and
comprehensive syndicated data, NMI provides its clients with insightful
market analysis and strategic planning. For more information, visit
www.NMIsolutions.com.

PRESS CONTACT:
Anne-Taylor Adams, 646.654.5759, annetaylor.adams@nielsen.com

Privacy Statement | Terms of Use | Site Map
Copyright © 2017 The Nielsen Company (US), LLC. All Rights Reserved.

http://www.nielsen.com/us/en/press-room/2014/global-consumers-are-willing-to-put-their-money-where-their-heart-is.html

Fiduciary Duties | AGB

Fiduciary Duties
TAKEAWAYS

Under state statutory and common law, officers and board members
are fiduciaries and must act in accordance with the fiduciary duties of
care, loyalty, and obedience.
A fiduciary is someone who has special responsibilities in connection
with the administration, investment, monitoring, and distribution of
property—meaning, the charitable or public assets of the institution,
as well as intangible assets such as its reputation and role in the
community.

SHARE
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Good governance practice mandates that all board members be
informed of the legal meaning and obligations of their fiduciary role
and provided practical examples of issues that the board is likely to
face and that require careful attention to the balancing of interests
necessary to carry out the fiduciary role.
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In the American higher education system of shared governance, governing
boards share governance duties with the president and the faculty, while
respecting academic freedom and soliciting input from a broad campus
constituency. However, under the law, only governing board members and
officers hold fiduciary responsibility. Fiduciary responsibility entails three
particular duties to the institution, commonly known as the fiduciary
duties of care, loyalty, and obedience. Taken together, they require board
members to make careful, good-faith decisions in the best interest of the
institution consistent with its public or charitable mission, independent of
undue influence from any party or from financial interests. (See the AGB
Board of Directors’ Statement on the Fiduciary Duties of Governing Board
Members for a more complete explanation of these duties, illustrative
questions, and guidelines for implementation.)
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CIVILITY
BOARD AUTONOMY – IS IT AT
RISK?

The duty of care generally requires officers and governing board members
to carry out their responsibilities in good-faith and using that degree of
diligence, care, and skill which ordinarily prudent persons would
reasonably exercise under similar circumstances in like positions.
Accordingly, a board member must act in a manner that he or she
reasonably believes to be in the best interests of the institution.
The duty of loyalty requires officers and board members to act in goodfaith and in a manner that is reasonably believed to be in the interests of
the college or university and its nonprofit or public purposes rather than
their own interests or the interests of another person or organization. The
fiduciary must not act out of expedience, avarice, or self-interest.
A third fiduciary duty, which is arguably an element of the duties of care
and loyalty, is the duty of obedience. This is the duty of board members to
ensure that the college or university is operating in furtherance of its stated
purposes (as set forth in its governing documents) and is operating in
compliance with the law.
GUIDELINES FOR IMPLEMENTING THE DUTIES OF CARE, LOYALTY,
AND OBEDIENCE

Implement a year-round director-recruitment program in which a
pool of prospective candidates is developed and vetted, and in which
candidates have an opportunity to learn more about the institution.
Engage in thoughtful and advance planning regarding board
development and composition to avoid conflicts of interest, ensure
adequate independence of board members, and secure an
appropriate balance of skills and experience among board members.
Establish meaningful orientation programs for new board members
(and a refresher for long-serving members) that include, among
other topics, an explanation of fiduciary duties and a discussion of
the institution’s mission, vision, and strategic plan.
Develop and implement an up-to-date conflict-of-interest policy.
Ensure appropriate communication between the governing board
and college or university legal compliance officers and programs.
Secure on a timely basis the advice of knowledgeable experts who
can increase the level of understanding and competence of board
members on key issues.
Commission board committees to regularly assess, through selfevaluation and review of board-member conduct, the effectiveness
of the board in adhering to its fiduciary duties.
KEY QUESTIONS

Does the board understand the elements of the duty of care, the duty
https://www.agb.org/briefs/fiduciary-duties
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of loyalty, and the duty of obedience? How is our board educated on
these principles?
Do board members understand how their fiduciary duties relate to
their particular responsibilities in overseeing the college or
university? How does our board discuss these matters?
Do board members understand the ways in which they could be
exposed to personal liability for breaching their fiduciary duties?
What areas of liability exposure are of greatest concern to our board
members?
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UBC divestment decision based on
perplexing understanding of legal
obligations
By Dennis Pavlich and Jocelyn Stacey · March 15, 2016, 6:12 p.m.
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Last month, the University of British Columbia Board of Governors rejected a student
and faculty proposal that would have required UBC to forgo future investments in
fossil fuel companies and divest from existing fossil fuel holdings within five years.
Instead, the board approved the creation of a new Sustainable Future Fund that will
stand alongside the university’s existing endowment funds. Underlying this decision is
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obligations only serves to enhance the mounting transparency and accountability
issues currently facing the board.
Criticism of the board’s rejection of the fossil fuel divestment proposal has focused on
its lack of environmental leadership and shaky financial merit. What has gone largely
unremarked upon is the perplexing statement made by the UBC finance committee in
the text of its recommendation that the board reject the proposal. The finance
committee stated that the proposal “would not be consistent with the board’s fiduciary
obligation to endowment donors.” This statement is perplexing because the university
does not owe such a legal obligation. We focus our criticism on this aspect of the
reasoning for the decision by the board to reject divestment in fossil fuels.
As trustee of charitable purpose trusts (the endowment funds), if UBC owes fiduciary
obligations to anybody, it surely has to be to be those persons intended to benefit from
the purposes of the trust — namely, students and faculty. The finance committee’s
statement and the board's guiding policy on divestment thus misrepresent its stated
“fiduciary obligation.” Divestment decisions are guided by the Endowment
Responsible Investment Policy in which the board asseverates its primary “fiduciary
responsibility of acting in the best interest of the university and its stakeholders …
which include students, faculty, staff, alumni, donors, the government and taxpayers.”
In private law, a fiduciary obligation cannot legally and meaningfully extend to such a
broad (and in some cases amorphous) group. If anything, the duty can be stretched to
cover only those actual persons who are the beneficiaries of the purposes of the
charitable trust — students and faculty. Donors and other stakeholder individuals
outside the purview of the declared purposes of the trust (for example, scholarships
and areas of research) are not, from a legal perspective, beneficiaries under the
charitable trust. At best, the policy sits as rhetoric.
The university does not owe a fiduciary duty to its donors unless they are under the
trust made beneficiaries. To make them beneficiaries would jeopardize the charitable
status of their tax deduction.
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law fiduciary duties influenced the final decision. But the problem with sloppy
phrasing is that it becomes a sound-bite mantra for purportedly justifying what may
be unwarranted and under the pretense of legal obligation. In our view, this renders
the commitment elsewhere in the policy to “ESG” (Environmental Social and
Governance) principles somewhat hollow. Good governance at a university
adumbrates academic freedom in the pursuit of knowledge. Anomalous as it may seem
to some, this places the views of faculty and students at the core of academic decision
making — not the university's donors.
Dennis Pavlich is a professor and Jocelyn Stacey is an assistant professor, both at the
Peter A. Allard School of Law at UBC.
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Do the Fiduciary Duties of Pension Funds Hinder
Socially Responsible Investment?
Benjamin J. Richardson*
In recent years, pension funds and other institutional investors have begun to give more
attention to the environmental and social behaviour of the companies in which they
invest. A recent movement for socially responsible investment (SRI) seeks to exclude
companies that pollute or ignore human rights, for example, and to champion those that
behave ethically and responsibly. However, some confusion among investment decisionmakers persists about the extent to which their fiduciary duties to beneficiaries allow
policies that may sacrifice financial returns for environmental or other philanthropic
causes. This is compounded by the belief that they cannot secure the best returns in
respect of their fiduciary obligations with current socially responsible companies. With
reference to the main common law jurisdictions, this article critically examines whether
the fiduciary duties of pension fund investors hinder SRI. Contrary to some commonly
held beliefs, SRI can often sit comfortably with fiduciary duties to invest prudently.
However, legal reforms to improve the climate for SRI would help, as evident by some
recent initiatives in several jurisdictions.

Depuis quelques années, les caisses de retraite et les autres investisseurs institutionnels
sont plus sensibles au comportement environnemental et social des sociétés dans
lesquelles ils investissent. Un mouvement récent en faveur de l’investissement
socialement responsable (l’ISR) vise à exclure par exemple, des sociétés qui polluent
ou celles qui négligent les droits de l’homme et à privilégier plutôt celles qui adoptent
un comportement éthique et responsable. Toutefois, il persiste une certaine confusion
parmi les décideurs en matière de placement qui se demandent dans quelle mesure leurs
obligations fiduciaires leur permettent d’adopter des politiques qui sacrifieraient des
rendements financiers pour des causes environnementales ou d’autres causes
philanthropiques. Cette confusion est aggravée par la crainte de ne pouvoir obtenir les
meilleurs rendements, conformément à leurs obligations fiduciaires, dans le cadre de
placements dans les sociétés socialement responsables actuelles. En rapport avec les
principales juridictions de common law, l’auteur analyse cette question de savoir si les
obligations fiduciaires des investisseurs de caisses de retraite constituent une entrave à
l’ISR. Contrairement à certaines opinions généralement répandues, il est d’avis que
l’ISR cadre souvent bien avec les obligations fiduciaires d’investir de manière prudente.
* Osgoode Hall Law School, York University, Toronto. I wish to acknowledge the
assistance of Linda Chiasson (Osgoode law student) in the research and editing of
this article.
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En revanche, des réformes juridiques visant l’amélioration de l’ambiance de l’ISR
seraient utiles, comme le prouvent certaines initiatives récentes ayant été mises en œuvre
dans plusieurs juridictions.
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INTRODUCTION

Do the fiduciary obligations of pension funds currently hinder
socially responsible investment (SRI)? Trustees of pension funds
charged with the investment of funds on behalf of others are legally
obliged to act prudently and loyally in the best interests of their beneficiaries. Some investors and lawyers believe that these obligations restrict pension funds from taking non-financial criteria into account.1
This is because, absent a specific mandate to invest ethically, they believe an investment intermediary must choose investments that maximize financial returns for beneficiaries. A fiduciary who breaches prudent investment standards is liable to compensate beneficiaries for losses
attributable to this breach of duty.2
No authoritative or societal agreement exists on what constitutes
“socially responsible investment”. For the purposes of my analysis, I
treat SRI generally as an investment process that considers the social,
environmental and ethical consequences of investments, both positive
and negative. In recent years, a stronger demand for SRI has emerged
in Western financial markets. It has been attributed to various factors,
including investor awareness of the positive correlation between corporate environmental and financial performance. There are also external
pressures from non-governmental groups fuelling public opinion
through the media, demanding that companies and their financiers act
more responsibly.3
Socially responsible investment may be achieved through several
methods. Primarily, ethical investors use positive and/or negative
screens.4 A negative screen excludes companies involved in questionable activities (e.g., nuclear power or pesticides manufacture) while a
1

2

3

4

J.D. Hutchinson & C.G. Cole, “Legal Standards Governing Investment of Pension
Assets for Social and Political Goals” (1980) 128(4) U. Pa. L. Rev. 1340; P. Ali &
K. Yano, Eco-Finance (The Hague: Kluwer, 2004) 128-40; J.H. Langbein & R.A.
Posner, “Social Investing and the Law of Trusts” (1980) 79 Mich. L. Rev. 72.
L. Ho, “Attributing Losses to a Breach of Fiduciary Duty” (1998) 12 Trust L. Int’l
66.
See P.C. Hunt (ed.), Values to Value: A Global Dialogue on Sustainable Finance
(Geneva: United Nations Environment Programme Finance Initiative, 2004); E.G.
Geltman & A.E. Skroback, “Environmental Activism and the Ethical Investor” (1997)
22(3) J. Corp. L. 465; J.J. Bouma, M.H.A. Jeucken & L. Klinkers (eds.), Sustainable
Banking: The Greening of Finance (Sheffield: Greenleaf Publishing, 2001).
R. Sparkes, The Ethical Investor (London: HarperCollins, 1995).
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positive screen selects firms engaged in desirable practices (e.g., renewable energy supply). “Best of sector” is another popular SRI method, by
which those companies that perform best in their industry sector are
selected for investment, as measured against specified socially responsible indicators. An “index-based” method of SRI by contrast constructs
investment portfolios through established indices of environmentally
and socially responsible companies, such as the Dow Jones Sustainability Group Index.5 Some financiers address social and environmental
issues only when they are percieved as financially material to their client
portfolios. This is a less direct form of SRI investing, followed when it
promises a financial benefit (either through investment performance or
growing market demand) or avoids a financial risk to investors (either
large environmental fines or negative publicity). Finally, investors may
use corporate engagement and shareholder activism, in combination
with the above methods or as a separate strategy, to influence corporate
policies.6
The SRI sector is a small segment of capital markets. For example,
in Western Europe, this sector holds about three to four percent of both
wholesale and retail investment markets.7 The United States, boasting
the largest SRI sector, held US$2.29 trillion in SRI assets (2005) or
“nearly one out of every ten dollars under professional management...”.8
A 2004 survey of Canadian SRI found the sector to be worth C$51.4
billion, amounting to 3.3 percent of the total investment market.9 By
comparison, the Australian SRI sector held just 1.14 percent (2005) of
all assets under management.10 All such studies must be cautiously
compared due to different definitions and methodologies in each country
measuring SRI.
5
6

7

8

9

10

See online: ⬍www.sustainability-indexes.com⬎.
E.g., A.K. Prevost & R.P. Rao, “Of What Value are Shareholder Proposals Sponsored
by Public Pension Funds?” (2000) 73(2) Journal of Business 177.
Avanzi SRI Research, Green, Social and Ethical Funds in Europe 2004 (Milan: SIRI
Group, 2004); European Social Investment Forum (EUROSIF), Socially Responsible
Investment among European Institutional Investors (Paris: EUROSIF, 2003).
Social Investment Forum (SIF), 2005 Report on Socially Responsible Investing
Trends in the United States: A 10-Year Review (SIF, January 2006) iv.
Social Investment Organization (SIO), Canadian Social Investment Review 2004
(Toronto: SIO, 2005).
Corporate Monitor, Sustainable Responsible Investment in Australia – 2005 (Sydney: Ethical Investment Association, 2005) 12.
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Various economic, institutional and legal factors hinder the expansion of the SRI market beyond its relatively small niche. This article
posits that fiduciary obligations of investment managers number among
some of the legal barriers to SRI as a mainstream investment practice.
A recent study on capital markets undertaken for Canada’s National
Round Table on the Environment and the Economy concluded: “current
interpretations of the fiduciary duties of pension fund managers may
unnecessarily constrain their ability to address the full range of relevant
corporate responsibility considerations related to prospective investments”.11 Conversely, a United Nations Environment Programme
(UNEP) report (2005) concluded that investment managers’ fiduciary
duties should not necessarily preclude or overly hamper SRI.12
From the assumption that we should encourage SRI to promote a
more sustainable economy, this article provides a doctrinal exegesis of
fiduciary investment duties while evaluating whether they hinder SRI.
The analytical focus is the fiduciary duties of pension funds in selected
common law jurisdictions, namely Australia, Canada, New Zealand, the
United Kingdom (UK) and the United States (US). It does not consider
investment standards governing other types of institutional investment
managers (e.g., insurance companies or mutual funds). Nor does it examine legal developments in other, non-common law jurisdictions.13
Contrary to common perceptions on the subject, SRI does not always or
necessarily conflict with fiduciary duties of pension funds. Moreover,
fulfilling fiduciary obligations can actually require careful attention to
corporate social and environmental performance. The article concludes
by evaluating reforms to fiduciary duties and ancillary standards in
concert with promoting the growth of SRI.

11

12

13

Stratos Inc., Corporate Disclosure and Capital Markets (Ottawa: National Round
Table on the Environment and the Economy, 2004) 12.
Freshfields Bruckhaus Deringer, A Legal Framework for the Integration of Environmental, Social and Governance Issues into Institutional Investment (Geneva: UNEP
Finance Initiatives October 2005).
Some analysis of investors’ responsibilities in these jurisdictions is given in the
Freshfields Bruckhaus Deringer study, ibid.
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FIDUCIARY INVESTMENT STANDARDS
The Fiduciary Relationship

Shorn of context-specific labels, a fiduciary relationship is generally a relationship of responsibility and dependency.14 Fiduciary relationships arise “when one party (the ‘fiduciary’) acts on behalf of another
party (the ‘beneficiary’) while exercising discretion with respect to critical resources belonging to the beneficiary”.15 In this relationship, beneficiaries – or dependant parties – rely upon the fiduciary to manage
some aspect of their personal or economic affairs over which the fiduciary has control and responsibility.
Two features of this fiduciary relationship are notable. First, considerable discretionary power is vested in the fiduciary. This discretion
is exercised within broad parameters of care and loyalty that bind the
fiduciary’s authority. Second, typically the beneficiary has been precluded from exercising any control over that area. These principal elements of the fiduciary relationship inform specific legal duties.
Consequential to the powers afforded them, fiduciaries must act in
the dependant’s interests, and not their own. As such, the fiduciary’s
foremost duty is one of loyalty to the beneficiary – to act in their sole or
best interests.16 As pension trustees are fiduciaries, this principle is
behind the prohibitions on engaging in conflict-of-interest transactions
adverse to the interests of pension plan members.17 In the management
of an investment portfolio, the fiduciary must also exercise due care,
diligence, and skill. These standards coalesce to form the twin key duties
of loyalty and prudence, the latter known as the “prudent person rule”
or “prudent investor rule”.18
14

15

16

17

18

See generally R. Flannigan, “The Boundaries of Fiduciary Accountability” (2004)
N.Z.L. Rev. 215; J.C. Shepherd, “Towards a Unified Concept of Fiduciary Relationships” (1981) 97 Law Q. Rev. 51.
D.G. Smith, “The Critical Resource Theory of Fiduciary Duty” (2002) 55 Vand. L.
Rev. 1399 at 1483.
Hutchinson & Cole, supra, n. 1 at 1367; J. Langbein, “Questioning The Trust Law
Duty of Loyalty: Sole Interest or Best Interest?” (2005) 114 Yale L.J. 929.
A. Hudson, The Law on Investment Entities (London: Sweet and Maxwell, 2000) at
85-86.
See generally B. Longstreth, Modern Investment Management and the Prudent Man
Rule (New York: Oxford University Press, 1986).
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Fiduciary responsibilities can arise in various ways. In common
law jurisdictions, they occur in relationships that are presumptively
fiduciary such as trustee-beneficiary. The “trust” is a concept of English
law by which specific assets are constituted and managed by trustees for
the benefit of the beneficiary.19 The entity (e.g., an individual or a
corporation) that creates the trust is called the settlor.
The equitable notion of a fiduciary relationship arose because traditionally the beneficiary had no right recognized in common law. The
English courts of equity began to acknowledge the beneficiary’s interest
and imposed a responsibility upon the fiduciary to protect that interest.20
Trusts are widely used as a means of corporate financing, in both pension
plans and mutual funds.21 Sometimes the factual circumstances of a
relationship also engender fiduciary obligations, such as a relationship
between investment advisor and client.22
Basic Structure of a Trust Arrangement

19

20

21

22

See D.J. Hayton, “The Irreducible Core Content of Trusteeship” in A.J. Oakley (ed.),
Trends in Contemporary Trust Law (Oxford: Clarendon Press 1996), 47; A. Hudson,
Principles of Equity and Trusts (London: Cavendish, 1999); Hudson, supra, n. 17
at 66-74; D. Hayton, “English Fiduciary Standards and Trust Law” (1999) 32 Vand.
J. Transnat’l L. 555; D. DeMott, “Beyond Metaphor: An Analysis of Fiduciary
Obligation” (1988) Duke L.J. 879.
In countries without a trust concept, contract law for example may be used to impose
prudent investor standards.
P. O’Hagan, “The Use of Trusts in Finance Structures” (2000) 8(2) Journal of
International Trust and Corporate Planning.
According to Clarke, the only difference between these two situations is the onus of
proof: “In traditional relationships a fiduciary relationship is assumed and the onus
is on the defendant to demonstrate otherwise. In fact-based fiduciary relationships,
which includes the relationships between [investment advisors] and their clients, the
onus is on the plaintiff client to establish that a fiduciary relationship existed”. G.A.
Clarke, Liability and Damages in Unsuitable Investment Advice Cases (Toronto:
Fasken Martineau DuMoulin LLP, 2005).
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The prudent investor rule, as shown later in this article, is particularly significant for SRI. The rule evolved through case law, supplemented by statutory provisions that generally altered it to accommodate
the more contemporary practices of institutional investment and the
dynamics of modern capital markets.23 Such regulation sometimes imposes quantitative restrictions on the type and size of investment assets
in a portfolio.24
The prudent investor rule addresses the behaviour of fiduciaries
rather than results of investment decisions. The prudent investor rule
presumes that any investment is permissible without any prohibition, if
selected with care and prudence. Thus, fiduciaries are not judged by
historical financial performance, but by the reasonableness of their decision-making process.
In particular, trustees or fiduciaries are expected to have adequate
skill with investing and to exercise due care in fulfilling their tasks (the
duty of competence). Often this results in the need for fiduciaries to seek
expert advice and to delegate various activities to those with requisite
skill.25 Another standard commonly connected to the prudent investor
rule is the principle of diversification. A fiduciary should avoid speculative and unduly risky investments,26 and a diverse portfolio can minimize investment risk.
(b)

Evolution of Fiduciary Investor Standards

Fiduciary investor standards have evolved over time and now vary
slightly in each jurisdiction. There may even be varying standards in
different economic sectors within a single jurisdiction (e.g., between
pension plans and charitable trusts).

23

24

25
26

J.H. Langbein, “The Secret Life of the Trust: The Trust as an Instrument of Commerce” (1997) 107 Yale L.J. 165.
Organisation for Economic Cooperation and Development (OECD), Survey of Investment Regulations of Pension Funds (Paris: OECD, 2001); E.P. Davis, Portfolio
Regulation of Life Insurance Companies and Pension Funds, Discussion Paper PI0101 (London: The Pensions Institute, City University, 2001).
Hayton, supra, n. 19 at 562-63.
But see M.T. Johnson, “Speculating on the Efficacy of ‘Speculation’: An Analysis
of the Prudent Person’s Slipperiest Term of Art in Light of Modern Portfolio Theory”
(1996) 48 Stan. L. Rev. 419.
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The conception of trusts in the 18th century was a means of protecting family wealth over succeeding generations.27 The prudent investor rule emphasized risk aversion and preserving capital rather than asset
growth and prohibiting delegation of investment decisions. In 1720, the
South Sea Company collapsed, in which trust assets were invested and
suffered great financial loss. As a result, British authorities legislated to
restrict trustees to a limited list of allowable investments.28 Fiduciary
obligation, it appears, was measured in the preservation of the beneficiaries’ capital. In time, the list lengthened due to market forces, but the
notion that certain types of asset classes (e.g., equities) might be inherently imprudent persisted for centuries afterwards. This approach was
followed in other common law jurisdictions, each enforcing prohibited
lists of their own.
Historically, fiduciaries were expected to evaluate risks and returns
of each individual investment rather than evaluating the overall performance of a portfolio.29 In the US case of King v. Talbot,30 the prudent
investor rule was interpreted conservatively as prohibiting “speculative”
investing per se, emphasizing a duty to preserve the trust’s capital. The
suitability of investments had to be assessed strictly on a case-by-case
basis.31 As stated, it would thus be impermissible to offset that specific
risk with another investment in the context of the entire portfolio.
Some commentators have extrapolated that the traditional formulation of the prudent investor standard effectively precluded any socially
responsible investments that posed unusual risk, as each would need to
be assessed and justified on their own terms.32
The traditional prudent investor prescriptions run contrary to maximizing performance of modern investment funds, where the cyclicality
27
28

29

30

31

32

On the roots of trusts, see Hudson, supra, n. 17.
On this episode, see J. Carswell, The South Sea Bubble (London: Cresset Press,
1960).
See generally A.W. Scott & W.F. Fletcher, The Law of Trusts (Boston: Little, Brown
and Co., 1988).
40 N.Y. 76 (1869). See also the US case of Harvard College v. Amory, 26 Mass.
454 (1830) and the British case of Whiteley, Re (1886), 33 Ch. D. 347 (Eng. C.A.).
US law on the prudent investor rule changed little until the 1980s: see J.N. Gordon,
“The Puzzling Persistence of the Constrained Prudent Man Rule” (1987) 62 N.Y.U.L.
Rev. 52.
Ali & Yano, supra, n. 1 at 131.
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of investments mandate diversification to spread risk. Consequently,
modern portfolio theory (MPT) has redefined the prudent investor rule.33
The MPT evaluates investments not in isolation, but rather by their
contribution on the performance objectives and risk profile of the entire
portfolio.34 By emphasizing the portfolio as a whole rather than the
individual components (the whole is greater than the sum of its parts),
diversification is at the heart of MPT. The theory suggests that a portfolio
can offer a higher rate of return with lower overall risk than suggested
by the mere sum of its parts, where investments are combined that do
not correlate or correlate negatively (i.e., their market prices do not
move in tandem) to each other. Thus, while an individual ethical investment in a new environmental technology business might seem in
isolation too risky, in combination with other investments it may constitute a prudent investment for a fiduciary.35
The MPT has shaped a reformulation of the prudent investor rule
in several jurisdictions through statutory reform and judicial activism.
The traditional onus to seek the highest return on each individual investment has deferred to a duty to adopt an investment strategy that
incorporates sound risk and return objectives over the entire trust portfolio. Concomitantly, legislation has freed trustees from the restrictions
of the laundry list of permissible investments. In the UK, the High Court
in Nestle v. National Westminster Bank held:
Modern trustees acting within their investment powers are entitled to be judged
by the standards of current portfolio theory, which emphasizes the risk level of
the entire portfolio rather than the risk attaching to each investment taken in
isolation.36

Both the UK’s Pensions Act 1995 and the Trustee Act 2000 reflect
such investment standards.37

33

34

35

36
37

P.G. Haskell, “The Prudent Person Rule For Trustee Investment and Modern Portfolio Theory” (1990) 69 N.C.L. Rev. 87.
F.J. Fabozi, F. Gupta & H.M. Markowitz, “The Legacy of Modern Portfolio Theory”
(2002) 11(3) Journal of Investing 7.
However, in theory the negation of risk arises because another investment (in the
diverse portfolio) offsets the environmentally focused company’s risks – where its
objectives by nature may run contrary to the purposes of the new environmental
technology – and thereby perhaps defeating the SRI purpose.
(1996), 10 T.L.I. 111 at 115 (per Hoffman J.).
Pensions Act 1995, s. 36(2)(a) and (b), and Trustee Act 2000, s. 4(1), 3(a)-(b).
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A similar transformation of investment duties has emerged in the
US. The prudent investor rule appears in federal statutes (notably, the
Employee Retirement Income Security Act (ERISA) 1974), state statutes
implementing uniform laws or through state common law often with
reference to the American Law Institute’s (ALI) Third Restatement of
Trusts (Prudent Investor Rule). The ALI’s enunciation of the prudent
investor rule requires fiduciaries to:
• assess investments not in isolation but by reference to their contribution to the whole investment portfolio;
• rather than merely seek to “maximize” the return of individual
assets, to implement a holistic investment strategy that is rational
and appropriate to the fund;
• create a diverse investment portfolio; and
• judge the prudence of an investment at the time the investment
was selected rather than by hindsight.38
For US non-government pension plans,39 the ERISA takes a whole
portfolio approach to asset management.40 The US Department of Labor
specifically clarified that the statutory standard means that the “prudence
of a particular investment decision should not be judged without regard
to the role that the proposed investment or investment course of action
plays within the overall portfolio”.41
An equivalent legal position exists in Canada.42 The model Uniform
Trustee Investment Act 1997, which has shaped trustee legislation in
nearly all of the common law provinces, provides for the replacement
of the traditional formulation of the prudent investor rule with an MPTbased standard. When investing trust funds, the Act requires a fiduciary
38

39

40
41
42

American Law Institute (ALI), Restatement (Third) of the Law Trusts: Prudent
Investor Rule (Washington DC: ALI, 1990) 8 (section 227). See further, E.C. Halbach, “Trust Investment Law in the Third Restatement” (1992) Iowa L. Rev. 1151;
R.J. Aalberts & P.S. Poon, “The New Prudent Investor Rule and the Modern Portfolio
Theory: A New Direction for Fiduciaries” (1996) 34 Am. Bus. L.J. 39.
Although ERISA does not apply to government pension plans such as the Employees’
Retirement System, some states have legislated the prudent investor rule as their
fiduciary standard for their state pension fund trustees.
ERISA, s. 404 sets forth the general standards of fiduciary conduct.
29 US Code of Federal Regulations, s. 2550.404a-1(b).
See D.W.M. Waters, Law of Trusts in Canada (Toronto: Carswell, 2005).
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to have regard to the circumstances of the trust, including “the role that
each investment or course of action plays within the overall trust portfolio”.43 Canadian courts have unequivocally affirmed that pension funds
are subject to trust law precepts, as clarified by statute.44 Prudential
investment standards from trust law are articulated in Canadian provincial and federal legislation, albeit not entirely consistently.45 Further, the
Federal Investment Rules of 1993 modernized the regulation of pension
fund investment by abandoning the previous legal list approach that
rigidly specified permissible classes of investments.46
New Zealand’s Trustee Act 1956 was amended in 1988 to introduce,
to some extent, more modern investment principles.47 Private pension
plans are governed by the Superannuation Schemes Act 1989. New
Zealand has relatively few occupational pension funds because the taxation benefits that have enabled such funds to flourish in other jurisdictions are non-existent.48 Its Superannuation Schemes Act stipulates that
pension plan assets must be invested in accordance with the Trustee Act
1956.49 Recent case law there confirms that courts are taking a different

43

44

45

46
47

48

49

Uniform Trustee Investment Act 1997, s. 01(3)(c). The Act was prepared by the
Uniform Law Conference of Canada for adoption by Canadian governments.
See, e.g., Bathgate v. National Hockey League Pension Society (1994), 16 O.R. (3d)
761, 1994 CarswellOnt 643, 1 C.C.P.B. 209, 69 O.A.C. 269, 2 C.C.E.L. (2d) 94,
110 D.L.R. (4th) 609, 2 E.T.R. (2d) 1 (Ont. C.A.) at 776 [O.R.]; leave to appeal
refused (1994), 4 E.T.R. (2d) 36, 4 C.C.P.B. 272 (note) (S.C.C.); Boe v. Alexander
(1987) 41 D.L.R. (4th) 520, 1987 CarswellBC 182, 15 B.C.L.R. (2d) 106, 41 D.L.R.
(4th) 520, 28 E.T.R. 228 (B.C. C.A.) at 526–27 [D.L.R.]; leave to appeal refused
(1988), 43 D.L.R. (4th) vii, 87 N.R. 299 (note), 22 B.C.L.R. (2d) xxx, 28 E.T.R.
xxxvi (S.C.C.). See further T.G. Youdan, Equity, Fiduciaries and Trusts (Scarborough: Carswell, 1989).
See especially G. Yaron, “The Responsible Pension Trustee: Re-Interpreting the
Principles of Prudence and Loyalty in the Context of Socially Responsible Institutional Investing” (2001) 20 E.T.P. J. 305.
These regulations were made under the Pension Benefits Standards Act 1985.
Incorporated into ss. 13B and 13E; for analysis, see A. Butler, “Modern Portfolio
Theory and Investment Powers of Trustees: The New Zealand Experience” (1995)
7 Bond Law Review 119.
L. Marriott & C. Fowler, From Social Policy to Economic Policy: Taxation Incentives
for Retirement Income Savings in New Zealand (1910-2005), Working Paper No.
18 (Wellington: School of Accounting and Commercial Law, Victoria University of
Wellington, 2005) 22.
Section 8(a).
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view of prudent investment standards.50 In Mulligan, Re,51 the New
Zealand High Court held that the trustee’s duty to act with due diligence
and prudence was flexible and should reflect changing economic conditions and contemporary investment philosophies.
During the 1990s, all Australian jurisdictions followed New Zealand and abolished the old legal list of authorized trustee investments,
giving trustees plenary investment power.52 The trustee statutes contain
significant allusions to the precepts of MPT that inform the US Third
Restatement of Trusts (Prudent Investor Rule) 1992, including: the desirability of diversifying trust investments, and the potential for capital
appreciation.53
However, both Australian and New Zealand trustee legislation arguably contain provisions redolent of earlier concepts of prudential
investment. Ali and Yano, who have studied these jurisdictions closely,
are critical of the statutes’ retention of an arguably artificial distinction
between prudent and speculative investments, as well as duties to preserve the capital and income of the trust, and to take account of the risk
of capital or income.54 Recent case law tends to confirm that Australian
courts still view trusts as governed by traditional norms of investment
management.55
For occupational pension plans, Australia’s Superannuation Industry (Supervision) Act 1993 contains no such ambiguities and allows
trustees of pension funds to invest according to modern investment
practices. The Act provides that trustees of pension funds must:
. . . formulate and give effect to an investment strategy that has regard to the
whole of the circumstances of the [fund] including, but not limited to, the following:

50

51
52

53
54
55

See E.P. Manns, Jr., “New Zealand Trustee Investing: Reflecting on Modern Portfolio Theory and the Ancient Distinction of Principal and Income” (1998) 28(4)
V.U.W.L.R. 611.
[1998] 1 N.Z.L.R. 481 (New Zealand H.C.).
E.g., New South Wales (Trustee Amendment (Discretionary Investments) Act 1997;
Queensland (Trustee (Investments) Amendment Act 1999; Victoria (Trustee and
Trustee Companies (Amendment) Act 1995).
E.g., Trustee Act 1925 (NSW), s. 14C(1); Trusts Act 1973 (Qld), s. 24(1).
Ali & Yano, supra, n. 1 at 135-37.
E.g., Doneley v. Doneley, [1998] Qd. R. 602; Wright v. Wright, [2002] WASC 30.
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(ii) the composition of the [fund’s] investments as a whole including the
extent to which the investments are diverse or involve the [fund] in
being exposed to risks from inadequate diversification.56

This statutory requirement for pension fund trustees to take a
whole-of-portfolio approach towards investment selection (MPT) has
effectively recast the prudent investor rule.
Fiduciaries also owe beneficiaries a duty of loyalty. It is a longstanding and most fundamental duty, whose underlying purpose is to
advance the best interests of the beneficiaries. Traditionally, it has been
interpreted as requiring fiduciaries to act exclusively for the beneficiaries
as opposed to acting for their own or third-party interests. In the US, the
duty of “undivided loyalty”57 has been defined as requiring a trustee “to
administer the trust solely in the interest of the beneficiary”.58 In Canadian law, the duty has been expressed as “to act honestly, in good faith
and in the best interests of the members...”.59 The “interests of the
beneficiaries” to whom the trustee must be loyal are the beneficial
interests as provided in the terms of the trust. Courts and legislatures
have developed prophylactic rules to ensure fiduciaries act loyally, such
as requirements to avoid conflict of interests, not to delegate responsibilities (the “personal performance rule”) and to act impartially towards
the beneficiaries (the “even hand” rule).60 In recent years the law appears
to have evolved in some jurisdictions to allow fiduciaries to consider
collateral interests of beneficiaries, such as their status as employees, or
third parties to be considered, but they must be subordinate to beneficiaries’ interests.
The duty of loyalty has been interpreted as requiring the trustees
to demonstrate that the decision is motivated only by the financial interests of the beneficiary. This particularly applies where the purpose of
the trust is to provide financial benefits to beneficiaries, such as a pension
plan providing future retirement income. Thus, even if a trustee very
carefully undertook an investment strategy, meeting the prudent investor
56
57

58
59
60

Section 52(2)(f)(ii).
Meinhard v. Salmon, 164 N.E. 545, 62 A.L.R. 1, 249 N.Y. 458 (U.S. N.Y. Ct. App.,
1928).
American Law Institute, supra, n. 38, s. 5.
Pension Benefits Standards Act (BC), s. 8(5)(b).
A.B. Laby, “Resolving Conflicts of Duty in Fiduciary Relationships” (2004) 54 Am.
U.L. Rev. 75, 99-108.
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standard, this would not necessarily discharge the duty of loyalty if it
were of no benefit to beneficiaries. However, a “benefit” is not necessarily confined to a financial benefit. If beneficiaries share a moral
objection to a particular form of investment, it could be construed as for
their benefit if the trust avoided that investment, possibly even at the
cost of a lower financial return.61 A charitable trust is an example where
beneficiaries’ interests might be defined in moral rather than strictly
financial terms.
In all jurisdictions, fiduciaries may be liable for investments that
breach duties of loyalty and prudence. “Imprudence” can range from
grossly negligent investment choices, to simple failure to exercise the
care and skill of a prudent person.62 Criminal sanctions can apply for
more serious and flagrant breaches of fiduciary duty. If an investment
was improperly divested by some breach of that duty, the trustee could
be liable for damages. It is calculated based on the loss of value of the
stock or asset, plus the value of the income that would have accrued if
the investment had been retained (offset by the investments and earnings
of the replacement assets).
Conversely, where the breach is the fiduciary’s failure to select
appropriate investments, perhaps due to improper ethical screening, it
is possible to demonstrate that had an investment been made, the trust’s
investment portfolio would have earned more. Financial returns can be
tracked historically, so it is very easy to show that if a different investment was selected, the fund would have performed differently. However,
it would be harder to show that the investments were imprudent, as the
fiduciary would have had to have the requisite knowledge to anticipate
some potential future negative impact on performance – this would be
difficult, as one is effectively evaluating the fiduciary on her ability to
foretell the future.63 The problem of acknowledging and measuring damages for a breach of an SRI-policy that produced only moral harm to
beneficiaries, without financial loss, is noted in the next section.

61

62
63

P. Palmer, et al., Socially Responsible Investment: A Guide for Pension Schemes
and Charities (London: Haven Publications, 2005) 97.
Hudson, supra, n. 17 at 93-96.
On the problems of proving loss and causation generally, see G. Watt & M. Stauch,
“Is there Liability for Imprudent Trustee Investment?” (1998) 62 Conveyancer 352.
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In conclusion, the fiduciary investor rules have been demonstrated
to be broadly applicable, flexible and resilient. This flexibility enables
accommodation of the wide variety of objectives and circumstances of
different investment plan fiduciaries and to adapt over time to changes
in the operation of financial markets. Whether this extends to accommodating SRI is examined next.
3.

(a)

IMPLICATIONS OF FIDUCIARY INVESTOR
STANDARDS FOR SRI
Accommodating Non-Financial Benefits

While some commentators observe that the duties of prudential
investment and loyalty constrain the scope for SRI,64 their contemporary
formulation in North America and other jurisdictions may accommodate
various SRI policies. Before looking specifically at the pensions sector,
some general conclusions can be drawn from the preceding discussion
about the implications of fiduciary standards for trustees wishing to
invest ethically. The following arguments suggest that it is far from the
case that fiduciary responsibilities forbid or implicitly hinder SRI.
Rather, both the fiduciary responsibilities of investors and the definition
and methods of SRI are sufficiently flexible to allow SRI in some
situations. Fiduciary responsibilities may not generally allow financial
returns to be sacrificed, but there remains plenty of scope for SRI within
the fiduciary framework.
The first major observation is that fiduciaries have an overarching
responsibility to promote the best interests of their beneficiaries, and in
the context of modern financial markets this has usually meant to optimize financial returns. Because financial returns is an easy yardstick to
measure, optimization of financial returns is perhaps a construct of the
courts as much as financial markets. Some courts or legislatures have
framed the duty as one of not merely acting in their “best” interests but
in their “sole interests”.65 A sole interest test makes it irrelevant to
consider whether the investments provide collateral benefits to others
(e.g., a local community or the natural environment). However, the law
64

65

Hutchinson & Cole, supra, n. 1, Langbein & Posner, supra, n. 1; Ali & Yano, supra,
n. 1 at 128-39.
E.g., Australia’s Superannuation Industry (Supervision) Act 1993, s. 62.

THE FIDUCIARY DUTIES OF PENSION FUNDS

161

is evolving to sometimes favour a “best interest” test, which may therefore accommodate collateral benefits so long as no conflict of interest
arises. In a pension plan context, the European Union’s Occupational
Pensions Directive provides in its investment rules that “the assets shall
be invested in the best interests of the members and beneficiaries”.66 The
US Department of Labor, which administers the ERISA, has advised
that the statute’s fiduciary standards “do not preclude consideration of
collateral benefits, such as those offered by a ‘socially-responsible’
fund...”.67
Whether acting loyally in the best or sole interests of beneficiaries
allows fiduciaries to accommodate third party benefits, depends also on
how we define the “interests” of beneficiaries. If a trust is established
for financial benefits, the interests of beneficiaries will normally be
financial. But “benefit” need not be cast purely in financial terms. If the
trust is established to further some ethical, social, or charitable goal
connected with broader society, then fiduciaries should act in accordance
with those benefits.
A second related observation in the case of a trust established to
provide financial benefits, is that courts should not find a fiduciary acting
imprudently if she considers non-financial objectives without sacrificing
financial returns.68 However, non-financial goals would have to remain
a subordinate investment objective. Given evidence that SRI funds
match or even exceed the financial returns of non-SRI funds in the same
class,69 socially and environmentally responsible companies arguably
66

67

68

69

Directive 2003/41/EC of the European Parliament and of the Council of 3 June 2003
on the activities and supervision of institutions for occupational retirement provision,
O.J. L. 235/10, Article 18. Also, the UK’s Occupational Pension Schemes (Investment) Regulations 2005 characterize the trustee’s chief duty to beneficiaries as acting
in their “best interests”, except “in the case of a potential conflict of interest, [where
they must act] in the sole interest of members and beneficiaries”: clause 4(2).
Cited in B. Goodman, The Environmental Fiduciary: The Case for Incorporating
Environmental Factors into Investment Management Policies (Oakland: The Rose
Foundation, 2004) 33; among case law on a “best interest” approach, see Withers v.
Teachers’ Retirement System, 447 F. Supp. 1248 (S.D.N.Y., 1978); affirmed mem.
595 F.2d 1210 (2d Cir., 1979); Board of Trustees v. Baltimore (Mayor), 317 Md.
72, 562 A.2d 720 (1989); Donovan v. Bierwith, 680 F.2d 263 (2d Cir., 1982).
E.g., Bishop of Oxford v. Church Commissioners for England, [1992] 1 W.L.R. 1241
(U.K.).
See, e.g., M.V. Russo & P.A. Fouts, “A Resource-Based Perspective on Corporate
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constitute a prudent investment choice, when clearly evaluated against
financial criteria alone.70 Often, social and environmental risks are material to financial returns, and companies with positive environmental
performance also enjoy sound financial performance.71
But while improved corporate environmental performance may
correlate positively with financial performance, sometimes the relationship does not correlate.72 Where governmental or social sanctions against
environmental harm are absent or feeble, economic development at the
expense of the environment can boost corporate profits. In such circumstances, financial markets reward companies that exploit these weaknesses rather than those firms that refrain from doing so. Because businesses can benefit from exploiting systemic weaknesses where
governmental or social sanctions are lacking, capital markets perversely
amplify the incentives for companies to take full advantage. Conversely,
companies that refrain from exploitation suffer competitive disadvantages.
Yet, a third key consideration is that fiduciary investors who utterly
ignore environmental and social considerations arguably may also con-
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Environmental Performance and Profitability” (1997) 40(3) Academy of Management Journal 534; C.A. Mallin, B. Saadouni & R.J. Briston, “The Financial Performance of Ethical Investment Funds” (June 1995) Journal of Business Finance and
Accounting 22; S. Foerster & P. Asmundson, “Socially Responsible Investing: Better
for Your Soul or Your Bottom Line?” (2001) 14(4) Canadian Investment Review
26.
See S. Labatt & R.R. White, Environmental Finance: A Guide to Environmental
Risk Assessment and Financial Products (New Jersey: John Wiley and Sons, 2002)
at 151-55.
E.g., L. Mahoney & R. Roberts, “Corporate Social and Environmental Performance
and Their Relation to Financial Performance and Institutional Ownership: Empirical
Evidence on Canadian Firms” (Toronto: on file at Jantzi Research, 2002); S.A.
Waddock & S.M. Graves, “The Corporate Social Performance Financial Performance Link” (1997) 18(4) Strategic Management Journal 303; D. Edwards, The Link
Between Environmental and Financial Performance (London: Earthscan, 1998).
Financial markets can punish polluters by reducing prices for their company shares:
D. Cormier, M. Magnan & B. Morard, “The Impact of Corporate Pollution on Market
Valuation: Some Empirical Evidence” (1993) 8(2) Ecological Economics 135; P.
Lanoie, P. Laplante & M. Roy, “Can Capital Markets Create Incentives for Pollution
Control?” (1998) 26 Ecological Economics 31.
See further C. Mackenzie, “The Scope for Investor Action on Corporate Social and
Environmental Impacts”, in R. Sullivan & C. MacKenzie (eds.), Responsible Investment (Sheffield: Greenleaf Publishing 2005) 20.

THE FIDUCIARY DUTIES OF PENSION FUNDS

163

travene their fiduciary obligations. Some ecological and human rights
issues are becoming so pervasive and serious that few investors can
continue to be indifferent to their impact. Climate change is an example.
Recently, some investment advisors and consultants suggest that pension
trustees have a fiduciary duty to specifically consider the financial risks
of climate change.73
Institutional investors are waking up to the threat of global warming.74 In 2000, the Carbon Disclosure Project was established to provide
an international secretariat for the world’s major institutional investors
to collaborate on the business implications of climate change.75 In 2003,
an Investor Network on Climate Risk (INCR) was formed to promote
better understanding of the financial risks and investment opportunities
posed by climate change.76 The INCR presently includes some 50 institutional investors collectively managing US$3 trillion in assets. Over
400 institutional investors attended the INCR’s Summit on Climate Risk
held in May 2005 at the UN headquarters in New York.77 They see
climate change as a defining factor for industries that produce significant
carbon dioxide emissions, such as in the energy, automobile and forestry
sectors. In the UK, the Institutional Investors Group on Climate Change
provides a forum for collaboration at a national level among pension
funds and other institutional investors on climate change risks and investment opportunities.78
The breadth of institutional investors’ assets across the economy
also reinforces the fiduciary-like responsibilities to respect the wider
social and environmental ramifications of their investments.79 It would
73
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“Climate Change a ‘Fiduciary Duty’ for Trustees – Mercer” Environmental Finance
(Sept. 2005); Mercer Investment Consulting, A Climate for Change – A Trustee’s
Guide to Understanding and Addressing Climate Risk (Toronto: Mercer Investment
Consulting, 2005).
See A. Dlugolecki, Climate Change and the Financial Services Industry (Geneva:
UNEP Finance Initiatives Climate Change Working Group, 2002).
Online: Carbon Disclosure Project ⬍www.cdproject.net⬎.
Online: Investor Network on Climate Risk ⬍www.incr.com⬎.
A.A. Dossal & M.S. Lubber, “Climate Change: Investment Summit Assesses Risks
and Opportunities”, online: UN Chronicle Online ⬍www.un.org/Pubs/chronicle/
2005/issue2/0205p75.html⬎.
Online: Institutional Investors Group on Climate Change ⬍www.iigcc.org⬎.
See J.P. Hawley & A.T. Williams, The Rise of Fiduciary Capitalism: How Institutional Investors Can Make Corporate America More Democratic (Philadelphia:
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seem a zero-sum game for an investor to favour a profitable but polluting
fossil fuel business if it created risks and costs for other economic sectors
the investor has a stake in.
However, these arguments that some acute ecological or social
problems engender a special responsibility on fiduciaries do so precisely
because of the presence or perceived future likelihood of government
regulation, consumer pressure or other social sanctions that would potentially impact the financial performance of their investments. In other
words, the responsibilities of fiduciary investors tend to follow rather
than lead broader societal responses to social and environmental problems, in so far as it affects performance.80 Thus, if climate change were
merely an obscure concern of a handful of prescient scientists – which
is clearly not the case – arguments that investors have a fiduciary responsibility to take climate change threats into account would seem
implausible if there is no effect on financial performance.
Another pragmatic problem with the above arguments is how the
courts would measure damages when a fiduciary fails to invest ethically
when required to do so by its investment mandate (e.g., a charitable
trust). Would this be even more difficult if this omission did not cause
financial damage to the beneficiaries? In light of the financial gain,
could the latter bring a claim of a breach of fiduciary duty against the
trustees for failing to implement an SRI policy? Perez suggests that one
possible legal response, as developed by the Israeli Supreme Court,
would be the creation of a new tortious remedy. It would focus not on
the question of financial damage, “but on the grievance to the individual’s integrity or autonomy, manifested in the deliberate disregard of
his moral beliefs and preferences”.81
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University of Pennsylvania Press, 2000); R.A.G. Monks, The New Global Investors:
How Shareowners Can Unlock Sustainable Prosperity Worldwide (Oxford: Capstone, 2001).
Financiers only tend to “lead” when there is a clear financial benefit.
O. Perez, “The New Universe of Green Finance: From Self-Regulation to MultiPolar Governance” in O. Dilling, M. Herberg & G. Winter (eds.), Responsible
Business: Self-Governance in Transnational Economic (Oxford: Hart Publishing)
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Fiduciary Obligations in the Context of SRI Policies

Specific methods and practices of SRI may also influence how
social and environmental considerations interact with broad parameters
of fiduciary duties owed to beneficiaries.
To maximize returns or at least to match the performance of the
market as a whole, fund managers usually construct diversified investment portfolios based on the precepts of MPT.82 But, while contemporary
investment standards of diversification no longer require narrow evaluation of investments on a case-by-case basis, they may still hinder some
forms of SRI. For example, environmental and social investment screens
that constrict investment portfolios by excluding specific companies or
economic sectors hamper true diversification.83 Also, diverse portfolios
can lead to smaller holdings in any particular investment, thereby reducing trustees’ influence in individual companies. This potentially diminishes the scope for the shareholder activist methods of SRI.84
Many commentators however stress that fiduciaries have a duty to
monitor their investments and actively protect those investments through
proxy voting, engaging in dialogue, and other strategies.85 While commentators dispute some of the assumptions of MPT86 – for example,
because markets operate under imperfect information and institutional
investors are too large to have a neutral impact on financial markets –
MPT retains its prestige among financial regulators and fund managers.87
82
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See further W.F. Sharpe, Portfolio Theory and Capital Markets (New York: McGraw-Hill, 1970) at 20-24; R.A. Brealey & S.C. Myers, Principles of Corporate
Finance (New York: McGraw-Hill, 1988) at 136-39.
See P. Luxton, “Ethical Investment by Charities: A Slippery Slope?” (1992) 142
New L.J. 16; R. Ellison, “The Golden Fleece? Ethical Investment and Fiduciary
Law” (1991) 5(4) Trust L. Int’l 157.
See J.E. Parkinson, Corporate Power and Responsibility: Issues in the Theory of
Company Law (Oxford: Clarendon Press, 1995) at 168-69.
Goodman, supra, n. 67 at 32; E. Tasch & S. Viederman, “New Concepts of Fiduciary
Responsibility” in F. Capra & G. Pauli (eds.), Steering Business Toward Sustainability (Tokyo: United Nations University Press, 1995) 125; R.H. Koppes & M.L.
Reilly, “An Ounce of Prevention: Meeting the Fiduciary Duty to Monitor an Index
Fund through Relationship Investing” (1995) 20 J. Corp. L. 413.
On the inefficiency of capital markets, see W.F.M. De Bondt & R.H. Thaler, “Further
Evidence on Investor Overreaction and Stock Market Sensationality” (1987) 42(3)
Journal of Finance 557; B.N. Lehmann, “Fads, Martingales and Market Efficiency”
(1990) 105(1) Quarterly Journal of Economics 1.
See W. Lee, “Modern Portfolio Theory and the Investment of Pension Funds” in P.
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Finally, in some situations the duty to diversify can actually favour
environmentally sound investment choices; for example, in the energy
sector, this should entail moving beyond just fossil fuel industry investments to include renewable energy companies supplying wind and solar
power.
A second aspect of SRI policies is that where fiduciaries seek to
take social, ethical and environmental considerations into account to
provide non-financial benefits, they should consult with the beneficiaries. A common argument against SRI policies based on members’ preferences is that beneficiaries may hold conflicting views on ethical questions. While disagreements will most likely permeate traditional ethical
or religious issues, such as alcohol or gambling, substantial agreement
in other areas may readily arise. For instance, members of a pension
fund probably rarely favour deliberate environmental degradation or
human rights’ violations. In the pension sector, the development of SRI
options rather than a single investment policy across a common fund
can help to accommodate diverse preferences among members.88
Where fiduciaries factor ethical preferences into their investment
policy, they should ensure that these are their beneficiaries and not their
own.89 Thus, fiduciaries should ascertain the views of beneficiaries, and
keep them informed about implementation of an SRI policy. The advancement of social or ethical values is a non-financial benefit. A further
pragmatic reason to consult with beneficiaries is that they probably
cannot, if properly informed, hold the trustee liable for a breach of trust
if the beneficiaries consented to it.90 Consent is directly responsive to
the policy that informs the loyalty rule, which is to maximize the best
interests of the beneficiary.
A third aspect of the methods of SRI is that while inflexible negative
screens may collide with fiduciary duties because of their exclusion of
certain sectors, this is not so with other SRI strategies. Best of sector
methods allow for retention of a diverse portfolio in accordance with
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Finn (ed.), Equity and Commercial Relationships (Sydney: Law Book Company,
1987) 303; M.E. Porter, “Capital Disadvantage: America’s Capital Investment System” (1992) 70(5) Harvard Business Review 65.
Palmer, et al., supra, n. 61 at 110.
See Clore’s Settlement Trusts, Re, [1966] 2 All E.R. 272 (U.K.) at 275.
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MPT. Further, corporate engagement, where investors seek to influence
company management rather than passively invest, should contribute to
the fulfilment of fiduciary responsibilities. Indeed, investment managers
who do not act when faced with evidence of poor corporate governance
may breach fiduciary standards.91 The UK’s Myners Report on institutional investment considered that where shareholder activism was in the
best financial interests of the beneficiaries, it was “arguably already a
legal duty of both pension fund trustees and their fund managers to
pursue such strategies”.92
Further, SRI policies typically garner additional research that in
turn can provide a better understanding of individual companies. This
may ultimately contribute to better stock selection. Conversely, the additional administrative costs involved in implementing SRI methods can
create additional fund management expenses, which can in turn diminish
returns to fund beneficiaries.93 So, the costs of SRI strategies including
corporate engagement must be balanced against the potential increased
returns from added vigilance.
A second more fundamental objection to active monitoring and
engagement management is that it conflicts with the “efficient market”
theory.94 This theory’s core premise is that capital markets are efficient
because “the prices of goods sold in that market fully reflect all available
information about those goods”.95 It therefore posits that one cannot
“beat the market” because in order to do so the investor would need
information about businesses that is not yet generally known. But sometimes there is a delay between a company’s financially relevant environmental record and the reaction of the “efficient market” to that information.96 Thus, fiduciaries who entrust the market to efficiently
91
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R.H. Koppes & M.L. Reilly, “An Ounce of Prevention: Meeting the Fiduciary Duty
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L. 414.
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capture environmental behaviour may fail to act in their beneficiaries’
best interests. Some empirical research shows that investors who engage
in corporate governance (e.g., filing shareholder resolutions and asking
questions to company management) outperform their peers on measures
such as return on investments.97
A final seminal observation about implications of fiduciary duties
for SRI is that the applicable trust instrument governs a trustee’s duties
and investment decisions foremost.98 This is another aspect of the duty
of loyalty. Thus, if that trust deed expressly requires the trustee to invest
according to specific (e.g., ethical) criteria, then it must heed those
criteria.99 For instance, charitable trusts and mission-based institutions
are typically organized under a trust mandate that expressly directs how
the eleemosynary institution will invest for philanthropic purposes. The
UK Charity Commission, which supervises British charities under the
Charities Act 1993, has issued guidance stressing that charities can make
investments that do not seek the best financial returns, if they advance
the organization’s charitable goals.100
For a new investment scheme, the trust deed may be drawn up on
any terms, subject to statutory and commercial restrictions. For example,
taxation legislation may only provide tax concessions to trusts established for the sole purpose of providing financial benefits to members.101
Therefore, it may be more difficult to amend an existing trust, as this
power must normally be exercised only for a granted purpose. Amend-
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CarswellOnt 938, 46 C.C.E.L. 271, C.E.B. & P.G.R. 8150 (Ont. C.A.); leave to
appeal refused (1994), 7 C.C.E.L. (2d) 44 (note), 75 O.A.C. 160 (note), 176 N.R.
318 (note) (S.C.C.).
Although, discriminatory provisions in a trust may be voided by courts on the basis
of being against public policy or statutory human rights provisions: see, e.g., Canada
Trust Co. v. Ontario (Human Rights Commission) (1990), 74 O.R. (2d) 481, 1990
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ments that purport to authorize investments not consistent with the
objects of the trust may be impeachable.102
In conclusion, SRI policies can meld with fiduciary responsibilities.
But, they normally cannot sacrifice financial returns unless the governing trust instrument gives primacy to non-financial goals. Yet, as shown
in the foregoing discussion, the dichotomy between SRI and fiduciary
investment standards may be non-existent. Many methods of SRI such
as shareholder activism can actually fulfill fiduciary responsibilities.
Further, fiduciaries should pay attention to significant environmental
risks that may impact financial performance. However, because of the
arbitrary and subjective nature of some SRI compared to the seeming
clarity of traditional fund management objectives to optimize financial
returns, explicit guidance on SRI in regulation or the governing trust
instruments would be helpful.
The next section of this article examines in detail how fiduciary
responsibilities and SRI interact in relation to occupational pension
funds in common law jurisdictions. We must examine how the specific
institutional and legal characteristics of investment intermediaries affect
SRI.
4.

PENSION FUNDS

(a)

Basic Principles

An occupational pension fund is a financial institution established
by employers and workers to pay benefits upon the retirement of fund
members. By virtue of the huge capital resources they command, pension
funds are potentially the most influential financial institution for SRI.103
Hawley and Williams contend that because pension funds and other
institutional investors are “universal owners”. As they hold a broad
portfolio of stocks and other assets, they are inherently biased towards
102
103

Ibid.
See I. Carmichael, Pension Power: Unions, Pension Funds, and Social Investment
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the health and long-term sustainability of the entire economy rather than
just the profitability of individual firms.104 This is further reinforced by
the long-term nature of pension funds’ financial liabilities. Apart from
a good retirement income, pension fund members also desire a clean,
safe and secure world. Given the ubiquity of pension fund membership,
the interests of members should be broadly consistent with those of the
society in which members live.
Similarly, Monks contends that the universal investor (or “global
investors” as he calls them) “is likely to make good decisions for the
long-term of society, because it can afford in most cases to take a longterm view, and a diversified view. An ordinary domestic investor may
need to reap profits in the short term”.105 Gifford adds that given the
ubiquity and size of pension fund holdings, they:
generally prefer indexing strategies, in which they invest in almost every stock
in the market to match a major market index. Therefore, if one company causes
environmental damage, another company will often suffer, and that company will
also be in the fund’s portfolio so it is a zero sum game for the fund. Similarly, if
the environmental cost is externalised onto the taxpayer (i.e. to clean up a toxic
waste site), those taxpayers will most likely also be members of the fund.106

Thus, in theory, pension funds should be particularly attentive to
the social and environmental performance of their investee companies,
even if it means that a particular company must be divested from the
fund’s portfolio.
Occupational pension funds in common law jurisdictions are commonly established under a trust arrangement.107 Typically, the employer,
as settlor, vests the pension fund and its earnings in one or more pension
trustees on behalf of employee beneficiaries. Trustees have legal title to
the fund’s assets and consequently have power over the investment and
management of those assets. Pension fund and trustee legislation generally do not specify the types of investments that a fiduciary must make.
Rather, trustees of pension funds enjoy a plenary power to invest in any
104
105
106
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type of investment subject to restrictions imposed by the governing trust
deed, their fiduciary obligations and government regulations.108
A further seminal consideration is that a pension plan is not merely
a trust; it is also a contract. Indeed, where there is no evidence of an
intention to establish a trust, contract law and any applicable public
regulation govern arrangements.109 A pension plan is a contract between
an employer and its employees, and forms a valuable component of the
contract of employment.110 Therefore, pension rights established under
contract can arise independently of rights established under other legal
mechanisms such as a trust. It is therefore possible that pension plan
members could acquire specific rights regarding investment policies of
their pension plan by contract.
Scholars are divided on the relationship between contract law and
fiduciary investment duties. Maxton and Farrar believe courts should
look at the contractual framework when considering whether pension
trusts can engage in SRI.111 On the other hand, Ali and Yano contend
that “investors do not have the right to dictate the design and implementation of the fund’s investment strategy to the fiduciary”.112 This is
because, in their opinion, “it is a well established principle of trust law
that a fiduciary cannot fetter the exercise of its investment powers and
thus enter into an arrangement or adopt an inflexible investment policy
that is determinative of the future exercise of its investment powers”.113
However, original contractural provisions governing workers’ pension
rights, such as those contained in a collective bargaining agreement,
would be matters that the employer as the settlor would have to incorporate into the terms of the pension trust governing the fiduciary.
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The interests of employees are further enhanced by the growing
shift from defined-benefit to defined-contribution pension plans.114 In a
defined-benefit plan, retirement benefits are pre-determined by a formula usually based on the employee’s length of service multiplied by a
certain percentage. In the contrasting defined-contribution pension plan,
the employee’s contribution rates are fixed by the plan and the retirement
benefits paid depend on the performance of the plan. Hybrid pension
plans can combine elements of both models.115 Historically, most pension plans offered defined benefits. In the wake of fluctuating stock
market returns and greater market uncertainty, which make it difficult
to guarantee returns, many companies have sought to convert their pension plans to defined-contribution schemes.116
The choice of a defined-benefit or defined-contribution plan has
different financial risk implications. With a defined-benefit plan, the
employer or plan sponsor bears the primary risk that employees receive
a pre-defined pension income on retirement.117 A defined-contribution
plan shifts that risk to the employees. Arguably, therefore, those employees should concomitantly acquire greater rights over the pension
plan’s choice of investments including SRI options (though whether
employees would be more willing to sacrifice returns on their retirement
benefits is debatable).118 Where the employer guarantees retirement benefits, it is understandable that the employer may wish to exclude SRI if
that option would materially risk lower investment returns.119
Although trustees appointed by the employer or other plan sponsors
bear legal responsibility for controlling the assets of the trusts, trustees
of pension plans often delegate aspects of investment decision-making
114
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they tend to be more risk-averse and therefore choose bonds rather than equities.
There is less scope for SRI in the bond market: Palmer, et al., supra, n. 61 at 126.
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to professional fund managers.120 An investment management agreement
typically governs the relationship between trustees and their fund managers.121 Legislation typically makes fund managers effectively subject
to the same prudential investment obligations as trustees.122 Moreover,
fund managers often have a contractual obligation to provide services
or advice that enable trustees to meet their fiduciary duties. Thereby,
fund managers must respect fiduciary duties of trustees.123 Fund managers also have a general contractual duty at common law to apply due
skill and care.124
Pension funds invest in capital markets, particularly stocks, bonds
and real estate.125 Pension trustees have customarily resisted ethically
based investments in the belief that they contravene fiduciary duties
prevalent in trust law.126 However, as the next section shows, little case
law supports this assumption.
The following sections canvass developments in the UK, US and
Australia, where there have been the most active litigation and legislative
interest in SRI issues. There is no Canadian case law on SRI by pension
funds or other investment institutions.
(b)

UK Case Law

In Britain, the question of whether fiduciary responsibilities of
investment trustees allow them to invest ethically was considered in the
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K.P. Ambachtsteer & D. Ezra, Pension Fund Excellence: Creating Value for Stockholders (New Jersey: John Wiley and Sons, 1998) at 67-71.
See generally S. Willey, “Investment Management and Fiduciary Duties” in D.
Frase (ed.) Law and Regulation of Investment Management (London: Sweet and
Maxwell, 2004).
E.g., UK’s Pensions Act 1995, s. 36 (duties to assess the suitability of each investment and have regard to the need for diversification).
Freshfields Bruckhaus Deringer, supra, n. 11 at 85.
Ibid., at 91.
See generally G.L. Clark, Pension Fund Capitalism (Oxford: Oxford University
Press, 2000).
See A. Emid, “The Ethical Choice: It Takes a Steady Hand to Balance Fiduciary
Responsibility with Ethical Goals” (1997) 21(4) Benefits Canada 89; Hutchinson
& Cole, supra, n. 1; D. Hayton, “English Fiduciary Standards and Trust Law”
(1999) 32 Vand. J. Transnat’l L. 555.
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cases of Cowan v. Scargill,127 Martin v. Edinburgh (City) District Council128 and Bishop of Oxford v. England (Church Commissioner).129
The first of these cases, Cowan v. Scargill, attracted considerable
attention from SRI commentators.130 Trustees appointed jointly by the
National Coal Board (NCB) and the National Union of Mine Workers
governed the pension plan in question. Union trustees disapproved of
the proposed investment plan unless it prohibited any increase in foreign
investment, in particular, any investment in energy industries in competition with coal. The NCB trustees commenced legal proceedings
against union trustees claiming that they were in breach of fiduciary
duties by insisting on the proposed restrictions.
The judge, Vice-Chancellor Robert Megarry, agreed with the NCB
trustees. Starting from the proposition that trustees must treat interests
of beneficiaries as paramount, he reasoned that the best interests of the
beneficiaries were normally their financial interests.131 If the only actual
or potential beneficiaries of a trust were individuals with strict views on
moral or social matters, Megarry V-C conceded that it would be understandable that it might not be for the “benefit” of such beneficiaries to
invest to maximize financial return. Finally, Megarry V-C emphasized
the applicable statutory duty to have regard to the need for diversification
of investments. Non-financial criteria could be considered in diversification assuming there were equally beneficial alternatives.
Despite the attention given to the Cowan case, it is not a significant
precedent and has at times been misinterpreted.132 Megarry V-C was a
sole judge sitting in the Chancery Division of the High Court, the lowest
tier of the higher English civil law courts. Also, the question of whether
taking social, environmental and ethical considerations into account
might improve investment return never arose in the case. What the
Megarry V-C judgment does exclude is SRI decisions based on the
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[1985] 1 Ch. 270 (U.K.) [Cowan].
[1988] S.L.T. 329.
[1992] 1 W.L.R. 1241 (U.K.); [1993] 2 All E.R. 300 (U.K.) [Bishop of Oxford].
E.g., P. Docking & I. Pittaway, “Social Investment by English Pension Funds: Can
it Be Done?” (1990) Trust Law and Practice 25.
Cowan, supra, n. 127.
For criticisms of Megarry’s judgment, see Maxton & Farrar, supra, n. 111.

THE FIDUCIARY DUTIES OF PENSION FUNDS

175

“personal interests and views” of the trustees, which can “not be justified
on broad economic grounds”.133
Curiously, Megarry V-C himself reflected on his decision in a 1989
academic article.134 He explained that his judgment in Cowan did not
mean profit maximization alone was consistent with the fiduciary duties
of a pension fund trustee. Moreover, he wrote that if the trustees in
Cowan had framed their investment policy as a preference rather than
an absolute prohibition, then it would have been difficult to admonish.
In the next British case, the Bishop of Oxford and some fellow
clergy sought a declaration that Church of England Commissioners
should not invest in a manner incompatible with the Christian faith when
managing their assets, even if there was a risk of significant financial
detriment.135 The Court found that the Commissioners were in the same
position as trustees with respect to the fund in question. And though the
Commissioners had an ethical investment policy, it was to apply only
to the extent that such considerations did not significantly jeopardize
financial returns.
In declining to approve the more activist approach sought by the
Bishop of Oxford,136 Nicholls V-C accepted that there were at least two
exceptions to the duty to maximize financial returns. Namely, where the
aims of the charity and objects of investment conflict and, where particular investments detract from the charity’s work, trustees must weigh
the extent of financial loss from offended supporters and the financial
risk of exclusion.137 Thus, in his reasoning, if trustees sought professional
advice and were choosing between two investments, which according
to conventional principles of prudential investment were equally suitable, then ethical considerations could be the deciding factor (“the tie133
134
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Cowan, supra, n. 127 at 296.
R. Megarry, “Investing Pension Funds: The Mineworkers Case” in TG Youdan
(ed.), Equity, Fiduciaries and Trusts (Toronto: Carswell, 1989) 149.
Bishop of Oxford, supra, n. 129.
The Church Commissioners’ investment policy already excluded investment in 13%
(by value) of publicly listed UK companies, while the Bishop of Oxford proposed
further ethical exclusions which would have increased the level of exclusion to 37%
of the total market: G. Watt, Trusts and Equity, 2nd ed. (Oxford: Oxford University
Press 2006) at 436.
Bishop of Oxford v. England (Church Commissioners), [1993] 2 All E.R. 300 (U.K.)
at 304.
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breaker principle”). However, whether such principles apply to all investment trusts such as pension plans is unclear. Nicholls V-C cautioned
that this case involved charities whose “purposes are multifarious”,
unlike other “trusts for the provision of financial benefits for individuals”.138
In the Scottish case of Martin v. Edinburgh (City) District Council,
the majority of the Edinburgh District Council trustees decided to divest
from South Africa because of apartheid.139 In a successful challenge to
this policy, the court concluded that the trustees of the municipality’s
fund breached the trust by implementing a policy of divestment without
considering whether it was in the best interests of the beneficiaries and
without obtaining professional advice. However, the court did not consider whether such an investment policy was contrary to trust principles
per se; rather, it addressed only whether the failure to consider the issue
constituted a breach of the trustee’s duties. But, significantly, Lord
Murray commented:
I cannot conceive that trustees have an unqualified duty simply to invest trust
funds in the most profitable investment available. To accept that without qualification would, in my view, involve substituting the discretion of financial advisers for the discretion of trustees.140

In a further circumvention of the Cowan ruling, Lord Murray also
rejected the notion that trustees must rid themselves of all personal
preferences; rather, “What he must do ... is to recognise that he has those
preferences, commitments or principles but nonetheless do his best to
exercise fair and impartial judgment on the merits of the issue before
him”.141
Since these cases, the Trustee Act 2000 has amended the powers
and duties of trustees. Previously, the Trustee Investments Act 1961,
now repealed, restricted trustees to certain types of supposed “safe”
assets, such as gilt-edged securities and bank accounts. The Trustee Act
2000 – which governs trusts generally rather than pension plans specifically – makes no express reference to SRI. The legislation does, however, require trustees to consider the “suitability” of investments when
138
139
140
141

Ibid.
[1988] S.L.T. 329.
Ibid., at 334.
Ibid.
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exercising their investment powers,142 and the Charity Commission’s
initial guidance on the Act’s key provisions explained that suitability
“will . . . include any relevant ethical considerations as to the kind of
investments which it is appropriate for the trust to make”.143
More relevant to the pension sector, the Pensions Act 1995144 and
its subordinate regulations145 insist trustees’ powers of investment “be
exercised in a manner calculated to ensure the security, quality, liquidity
and profitability of the portfolio as a whole”.146 Also, the assets must be
invested “in the best interests of members and beneficiaries”,147 and
“must be properly diversified”.148 Further, the trustees must: obtain
proper advice when preparing their statement of investment principles,149
and act in accordance with those principles as far as practicable.150
Notably, recent Pensions Act amendments (2004) do not address
the culture of passive investing and lack of corporate engagement of
British pension funds, which was one of the findings of the 2001 Myners
review of institutional investment in the UK.151 The UK Department of
Work and Pensions subsequently proposed a legal duty that pension
fund administrators “must, in respect of any company or undertaking ...
in which they invest such assets, use such rights and powers as arise by
virtue of such investment in the best interests of the members and
beneficiaries of such scheme”.152 This proposal would have generated
greater shareholder activism beneficial to SRI but was not legislated into
practice. Instead, the matter was left for voluntary action pursuant to the
Myners Code of Investment Principles.153
142
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Section 4.
Online: Charity Commission ⬍www.charity-commission.gov.uk/supportingcharities/
default.asp⬎.
See sections 33-36.
Occupational Pension Schemes (Investment) Regulations, Statutory Instrument
2005 No. 3378, cl. 4(3).
Ibid., cl. 4.
Ibid., cl. 4(2)(a).
Ibid., cl. 4(7).
Ibid., cl. 2(2)(a).
Pensions Act 1995, c. 26, s. 36(5).
Myners, supra, n. 92.
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On the other hand, UK legislators pioneered a potentially crucial
innovation: in 2000, regulations under the Pensions Act came into effect
requiring trustees of all occupational pension plans to disclose whether
the plan has an ethical investment policy. The details and impact of that
reform are discussed in the final section of this article.
Finally, it must be noted that UK pensions and financial regulation
is also increasingly shaped by European Union regulation, such as the
Occupational Pensions Fund Directive.154 This Directive inter alia imposes modern prudent investment standards already familiar to UK domestic law.155
(c)

US Pension Funds

Pensions legislation and case law in the US contains similar investment rules and standards to that found in the UK. The federal Employee Retirement Income Security Act 1974 (ERISA) outlines general
standards of fiduciary conduct for private occupational pension plans.156
Principally, it requires that plan trustees and their investment managers
exercise their responsibilities:
1. “Solely in the interest of plan participants and beneficiaries”;
2. “For the exclusive purpose of providing benefits” and “defraying reasonable expenses of administering the plan”;
3. “With the care, skill, prudence and diligence under the circumstances then prevailing that a prudent man acting in a like capacity and familiar with such matters would use in the conduct
of an enterprise of a like character with like aims”;
4. “By diversifying investments . . . so as to minimize the risk of
large losses, unless under the circumstances it is clearly prudent
not to do so”; and
5. In accordance with plan documents.157

154
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Supra, n. 66.
Ibid., Article 18 (the Directive is most relevant to the civil law EU jurisdictions
which have historically favoured quantitative investment rules rather than prudent
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ERISA, s. 404.
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The ERISA does not explicitly refer to the possibility of SRI, and
so the matter has been left to the courts and the guidance issued by the
US Department of Labor. The Department has issued various non-binding Interpretative Bulletins that touch on SRI.158 For instance, it has
advised that shareholder activism is:
consistent with a fiduciary’s obligations under ERISA where the responsible
fiduciary concludes that there is a reasonable expectation that such monitoring or
communication with management, by the plan alone or together with other shareholders, is likely to enhance the value of the plan’s investment in the corporation,
after taking into account the costs involved.159

For federal government pension plans, a bill for a Federal Employees Responsible Investment Act was introduced in the US House of
Representatives in 2004.160 If passed, the law would compel government
pension plans to offer an SRI index fund option in the Thrift Savings
Plan for all federal employees.161
The most significant US case on SRI was the Board of Trustees of
Employee Retirement System of Baltimore (City) v. Baltimore (City).162
This case dealt with a public sector pension plan, though governed by
common law fiduciary duties considered similar to ERISA standards.
Here the Maryland Court of Appeal examined the City’s ordinances
requiring its four municipal pension funds to divest from companies
engaged in business in South Africa. The trustees argued that the ordinance altered their common law duties of prudence by substantially
reducing the universe of eligible investments.
While the court in Baltimore (City) agreed that the ordinances
excluded a “not insignificant segment of the investment universe”,163 it
accepted evidence that the lowering of the rate of return expected from
158

159
160

161

162
163

US Department of Labor, Interpretative Bulletin (Interpretative bulletin relating to
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the divestiture in South Africa would only amount to about ten basis
points per year,164 and the measured way the divestments were to occur
meant that the divesture program did not alter the trustees’ prudential
duties. The court explained: “Thus, if ... social investment yields economically competitive returns at a comparable level of risk, the investment should not be deemed imprudent”.165
Trustees also argued that the ordinances altered the common law
duty of loyalty, because no longer would investment occur exclusively
for providing benefits to members. Again, the court found this provision
did not cause trustees to violate their investment duties so long as the
cost of investing according to social responsibility precepts was de
minimis, as was considered here. The court explained that a trustee’s
duty is not to maximize return on investments, but only to secure a “just”
and “reasonable” return, while avoiding undue risk.166
Interestingly, the Maryland Court of Appeal also expressly recognized the relevance and influence of public opinion in the selection of
investments:
The Mayor and City Council of Baltimore were motivated to enact the Ordinances
in part, because the Trustees’ prior investment practices offended a growing
number of the systems’ beneficiaries and residents of the City. Moreover, given
the vast power that pension trust funds exert in American society, it would be
unwise to bar trustees from considering the social consequences of investment
decisions in any case in which it would cost even a penny more to do so.167

Although not strictly an SRI case, the decision in Withers v. Teachers’ Retirement System168 also suggests the US courts’ willingness to
condone pension trustees who take collateral issues into account when
determining the long-term, best interests of plan beneficiaries. There,
trustees of a teachers’ pension fund invested US$860 million in bonds
issued by the City of New York, under which there was no guarantee of
a return as the bond issue was an attempt to prevent the looming bankruptcy of the City. The City was also the major employer of the teachers
and, as a substantial contributor to their fund, was the ultimate guarantor
164
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of the liabilities of the fund. After much research, the trustees were
satisfied that the City could not obtain financing from other sources.
The court held in those circumstances that the seemingly speculative
investment made by the trustees was acceptable because of the strong
connection between the fund and the City.
Though some critics distinguish the Withers case based on its exceptional facts,169 where the pension plan’s survival was dependent on
the solvency of the municipality invested in, the recent spate of corporate
insolvencies and underfunded pension plans suggests that the Withers
situation is not unique. The latitude conceded to trustees in Withers was
also influenced by the absence of any conflicts of interest. In contrast,
conflicts of interest were determinative in Blankenship v. Boyle.170 Here,
the union pension plan trustees were condemned for holding assets in a
union-owned bank for the benefit of the bank.
(d)

Australian Superannuation Funds

Australian occupational pension plans (known locally as “superannuation funds”) are governed primarily by the Superannuation Industry (Supervision) Act 1993 (SIS Act). Concomitant common law duties
may apply to superannuation funds. Applicable policy guidance mainly
comprises the Australian Securities and Investments Commission’s
(ASIC) Policy Statements.171 Australian courts have not yet considered
the legality of SRI by superannuation funds or SRI in other investment
contexts. Legal commentators suggest that English cases provide the
best guidance on how Australian courts would deal with the issues.172
It is unclear to what extent Australian superannuation legislation
allows SRI. Section 62 of SIS Act – the most important provision in this
respect – is entitled by the statute as the “Sole Purpose Test”. It provides,
in part, that:
(1) Each trustee of a regulated superannuation fund must ensure that the fund is
maintained solely:
169
170
171
172

Hutchinson & Cole, supra, n. 1 at 1363; Langbein & Posner, supra, n. 1.
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(a) for one or more of the following purposes:
(i) the provision of benefits for each member of the fund on or after
the member’s retirement from any business

The SIS Act also mandates that funds implement specific investment principles. These include acting in the best interests of the beneficiaries, diversifying investments, and ensuring the fund can discharge
its existing and prospective liabilities to manage reserves responsibly.173
These provisions draw on the common law duties of trustees to invest
prudently and loyally for the benefit of the fund members. Overall, then,
it would seem that the trustee of a superannuation fund must ensure that
the fund is maintained solely for generating and providing monetary
benefits174 to members upon retirement, which cannot be overridden by
the terms of a fund’s trust deed.175
Non-adherence of this sole purpose standard might therefore occur
where there is no retirement purpose behind an investment. For instance,
a commentator for the Australian Council of Superannuation Investors
advises: “an investment in an environmentally screened portfolio that is
not expected to provide a return to members but rather fund anti-logging
protest activities would be blatantly inconsistent with the sole purpose
test”.176 The former Insurance and Superannuation Commission viewed
section 62 as excluding non-financial investment criteria unless they
were material to financial risk.177
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P. Spathis, “Corporate Governance and Superannuation Trustees” (Dec. 2001) Corporate Citizenship: A Newsletter of the Australian Council of Superannuation Investors 32-33.
Insurance and Superannuation Commission (ISC), Superannuation Circular III.A.4.
The Sole Purpose Test and Ancillary Purposes (Canberra: ISC, 1995). Within
Australia, the Accounting Standard 1031 provides guidance on quantitative thresholds for determining the materiality of an item such as environmental risk. Issued
by the Australian Accounting Standards Board, the Standard 1031 defines materiality as meaning: “that information which if omitted, misstated or not disclosed has
the potential to adversely affect decisions about the allocation of scarce resources
made by users of the financial report or the discharge of accountability by the
management or governing body of the entity”.

THE FIDUCIARY DUTIES OF PENSION FUNDS

183

However, Leigh contends that section 62 of the SIS Act can be
interpreted to allow trustees to make non-financial considerations.178 He
argues the test under section 62 should be interpreted as a dominant
purpose (rather than a sole purpose)179 which enables superannuation
fund trustees to take social or environmental factors into account. Their
“dominant” goal must be the provision of monetary benefits to members
upon retirement. Leigh creatively argues that another way for superannuation fund managers wishing to invest ethically to comply with section
62 would be to interpret “purpose” as an end rather than a means.180 He
cites the judgment of Davies J. in Raymor Contractors Pty Ltd. v. Federal
Commissioner for Taxation, who stated: “[T]he word ‘purpose’ has a
meaning which is readily understood. It refers to the end in view. When
used in a statute, the term requires an act or transaction to have the object
of achieving the end specified by the statute”.181 Similarly, Leigh contends that SRI is simply a means to an end (i.e., the provision of retirement benefits to members), rather than an end in itself.
It can also be argued that the 2001 amendments to the Corporations
Act, introducing UK-style obligations regarding mandatory disclosure
of any environmental or ethical investment policy, implicitly authorize
SRI. The nature of this seminal reform is examined later in this article.
Another key recent reform is the Superannuation Legislation Amendment (Choice of Superannuation Funds) Act 2005. Since July 1, 2005
employees have been allowed to choose where their contributions to
superannuation funds are invested. It enables employees to choose superannuation funds that adopt SRI strategies. Several companies and
organizations were already offering SRI options before the legislative
amendment.182
Even though neither of these two reforms speaks directly to fiduciary responsibilities, they imply that SRI is a perfectly acceptable form
of pension fund investment. Some lawyers doubt that the courts would
178
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accept that argument. Donnan points out that the Corporations Act
disclosure laws relate only to disclosure and not to the broader regulatory
regime and general legal principles under which funds operate.183
The Australian superannuation industry has become more tolerant
of SRI after years of disinterest or even opposition. According to an
advisory statement of the Association of Superannuation Funds of Australia, the main requirements for a fund desiring to invest ethically are:184
i. Unreduced expected return
An SRI policy must not lower the expected return of the plan’s assets. If the plan
carried an expected return shortfall against the broad market, it would be difficult
for trustees to justify this policy while at the same time proving they are acting
in the best interests of the plan beneficiaries.
ii. Effective diversification
Restrictions imposed by the SRI policy should not be so constraining that the
fund is inadequately diversified.
iii. Implementability
Trustees need to check whether the policy can be implemented without introducing unacceptable risk exposures and burdensome administrative procedures. For
example, some SRI policies lead to a portfolio biased towards medium and smaller
capitalisation companies, introducing an element of risk into a portfolio and
leading to periods of under-performance, even if there is no loss of long-term
expected return.
iv. Member acceptance
Trustees must ensure that an SRI policy has wide acceptance from members,
otherwise they risk assuming their social, ethical and environmental views are
shared by the membership.
v. Documentation
Adequate and up-to-date documentation is vital and trustees should maintain
proper records of their decisions and the grounds on which they are made. Independent investment advisers also have an important role to play in providing
advice and independent view.

These are expectations that would also seem applicable to other jurisdictions.
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Conclusions

While no common law jurisdiction formally prohibits pension
funds from socially responsible investing, some investment advisors and
legal commentators see the governing legal principles as precluding
SRI. However, the extant case law hardly supports this view. The acceptability of SRI will surely widen if SRI funds consistently match or
exceed the returns of other investment choices.185
Preferably pension funds wishing to invest responsibly should have
an explicit mandate in their governing plan thereby avoiding potential
legal obstacles. Trustees exercising fiduciary investment powers must
exercise those powers for the purpose for which they were granted.
Where there is no express SRI mandate, fiduciary obligations would
appear to be satisfied so long as: the SRI policy is not predicted to unduly
lower the expected return of the pension plan’s assets; there is sufficient
portfolio diversification; trustees have taken proper investment advice
and have consulted with their fund membership; and, the policy can be
implemented without burdensome and costly administrative procedures.
Alternatively, a pension fund could follow a standard investment process
but rely on shareholder engagement to influence companies to improve
their environmental and social performance.
5.
(a)

REFORMING FIDUCIARY RESPONSIBILITIES FOR SRI
Underlying Principles

While the preceding discussion reveals to some extent a synergy
between fiduciary investment standards and SRI in the pension sector,
SRI remains pitifully small and pension fund trustees are still often
taciturn to invest responsibly. Arguably, market forces rather than law
itself poses the greatest hindrance to SRI. Capitalism is intertwined with
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our worst environmental problems.186 Growth of financial markets has
been closely associated with more volatile, speculative and short-term
investment, typically running counter to socially just and environmentally sustainable development.187
Some commentators nonetheless view pension funds as an exception to this malign view of the financial sector.188 Pension funds are seen
as an ideal vehicle for SRI because they have long-term financial liabilities that encourage long-term investment horizons. They do not compete
for business (unlike retail mutual funds), they cater to ordinary workers,
and they are typically not tainted by collateral business ties to their
investee companies (unlike the case of banks and insurance companies
that may offer additional business services to clients they finance –
though with the integration of the financial sector in the early 1990s,
banks and insurance affiliates are also starting to manage pension funds).
However, this optimistic view does not take into account the practice of
pension funds to invest through intermediaries such as asset management
companies.189 These financial intermediaries tend to have much narrower and short-term investment perspectives.
Relying on a free market approach to SRI in the pensions sector
(and among other institutional investors) is of concern. Capital markets
systematically fail to address many social and environmental costs.
Numerous studies highlight market failures to acknowledge environmental impacts, including undervaluing ecological properties, and discounting future environmental costs and benefits.190 Because the financial sector promotes and profits from economic growth, it should share
186

187

188

189

190

See especially J. McMurtry, The Cancer Stage of Capitalism (London: Pluto Press,
1998).
A. Harmes, Unseen Power: How Mutual Funds Threaten the Political and Economic
Wealth of Nations (Toronto: Stoddard, 2001) at 76; K.A. Froot, D.S. Schartfstein
& J.C. Stein, “Herd on the Street: Informational Inefficiencies in a Market with
Short-Term Speculation” (1992) 47 Journal of Finance 1461; R.J. Shiller, Irrational
Exuberance (Princeton: Princeton University Press, 2000).
I. Carmichael, Pension Power: Unions, Pension Funds, and Social Investment in
Canada (Toronto: University of Toronto Press, 2005).
C. Mackenzie, “The Scope for Investor Action on Corporate Social and Environmental Impacts”, in R. Sullivan & C. MacKenzie (eds.) Responsible Investment
(Sheffield: Greenleaf Publishing 2005) 20.
See R. Costanza, et al., An Introduction to Ecological Economics (Boca Raton: St.
Lucie Press, 1997).

THE FIDUCIARY DUTIES OF PENSION FUNDS

187

responsibility for ensuring such development meets society’s environmental and social goals and standards.191 If investors were more sensitive
to sustainable development, then probably so too would the companies
in which they invest.
Presumably, if market regulation were perfect, in the sense that
businesses were required to account for all of their social and environmental impacts, then there would probably not be an SRI movement as
we know it. There would be little need for SRI, as the value of companies
would reflect their full social and environmental costs and benefits. SRI
would be confined to addressing corporate governance failures and a
small purely ethical investment sector making investments on religious
and other ethical grounds with little regard for financial considerations.
For several reasons, attacking the problem directly by prohibiting
harmful corporate behaviour through regulation has proven an insufficient solution. Financial markets are global, and pension funds like other
financiers invest increasingly in international markets beyond the reach
of home state regulation. For instance, Canada cannot regulate environmental activities of non-Canadian companies operating in other countries. However, they may be able to influence their activities by targeting
Canadian-based financial sponsors. But even within narrower and easier
parameters of domestic social and environmental regulation, governments have failed to realign economies towards sustainable development
worldwide.192 Despite several decades of legislative reform, major international environmental studies testify to continuing environmental
decline in nearly all countries.193 Perhaps a new approach that targets
the underlying processes of capital allocation may make more significant
progress.
For the state to direct the allocation of capital in support of social
and environmental causes would be politically unviable. It could also
engender major economic inefficiencies given that regulators typically
191

192

193

See J. Rada & A. Trisoglio, “Capital Markets and Sustainable Development” (1992)
27(3/4) Columbia Journal of World Business 42; W.L. Thomas, “The Green Nexus:
Financiers and Sustainable Development” (2001) 13 Geo. Int’l Envtl. L. Rev. 899.
See especially B.J. Richardson & S. Wood (eds.), Environmental Law for Sustainability: A Reader (Oxford: Hart Publishing, 2006).
See, by way of introduction, Worldwatch Institute, The State of the World 2003
(Washington DC: Worldwatch Institute, 2003).
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lack the required information and expertise. Financial reform in OECD
countries has tended to heed the “financial repression” thesis, namely,
that state economic intervention to control where money flows, risks
provoking capital flight, fragmented markets and other inefficiencies.194
In such a hazardous regulatory and political milieu, SRI-based regulation
should probably aim (at least for the moment) to promote informational,
incentive and other procedural mechanisms to nurture the conditions for
SRI among pension funds and other investors. However, if the gravity
of our social and environmental problems worsens, more interventionist
reforms to promote SRI may be viable. The following sections canvass
potential reforms.
(b)

SRI as a “Material” or Discretionary Concern

Fiduciary duties are not static, and have evolved to reflect changing
social norms and values. Over fifty years ago, for instance, fiduciary
duties were held by British courts to preclude municipal authorities from
applying a standard minimum wage for adult men and women and
providing subsidized public transport.195 In this vein, fiduciary duties
can be reformed again to address SRI considerations.
Regulation to encourage SRI could enable institutional investors,
even without an explicit mandate by contract or trust deed, to lawfully
take social, ethical and environmental factors into account, if such factors
have a material bearing on financial returns and risks.196 For example,
trustees of a pension fund seeking long-term investments that take account of future climate change risks might favour shifting investments
from fossil fuel industries to some emerging renewable energy technology firms. Presently, such investments may seem too remote and speculative. Under this model, SRI can be sanctioned as a permissible method
where social and environmental factors have a material bearing on
194
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See E.S. Shaw, Financial Deepening in Economic Development (Oxford: Oxford
University Press, 1975); G. Yago, “Financial Repression and the Capital Crunch
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& C. Lewis, eds., Economic Policy, Financial Markets, and Economic Growth
(Boulder: Westview Press, 1993) 81.
See Roberts v. Hopwood, [1925] A.C. 578 (U.K. H.L.); Prescott v. Birmingham
Corp., [1955] Ch. 210 (U.K.).
Brokerage House Analysts, The Materiality of Social, Environmental and Corporate
Governance Issues to Equity Pricing (Geneva: UNEP Finance Initiative, 2004).
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financial returns in the short or long-term. The materiality threshold test
is allowable now, but policy reform can encourage it.
Some jurisdictions have also legislated to allow SRI as a discretionary concern. In Canada, lawmakers in Manitoba and Ontario have
encroached on traditional formulations of trustees’ fiduciary duties. In
1993, the Manitoba Law Reform Commission recommended that the
province amend its legislation to permit trustees to consider non-financial criteria in their investment policies.197 In 1995, Manitoba’s Trustee
Act was amended to provide:198
Subject to any express provision in the instrument creating the trust, a trustee who
uses a non-financial criterion to formulate an investment policy or to make an
investment decision does not thereby commit a breach of trust if, in relation to
the investment policy or investment decision, the trustee exercises the judgment
and care that a person of prudence, discretion and intelligence would exercise in
administering the property of others.199

In 2005, a similar provision was introduced into Manitoba’s pension
legislation, thereby allowing non-financial investment considerations.200
Ontario’s reform was more specific and discrete. In 1990, the province enacted the South African Trust Investments Act to discourage
Ontarian companies from investing in an apartheid system. The Act
permitted a trustee to divest or reject investments in companies doing
business in South Africa without infringing their duty.201 The Ontario
reform is significant because it sanctioned divestments even though it
could have an adverse effect on investment returns. However, the legislation stipulated that trustees could not take such actions without the
consent of a majority of their beneficiaries.202 Though, like the Mani-
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Manitoba Law Reform Commission, Ethical Investment by Trustees (Winnipeg:
Manitoba Law Reform Commission, 1993) 32.
The Trustee Act, R.S.M. 1987, c. T160, s. 79.1.
Other Canadian provinces have not followed the Manitoban precedent. The British
Columbia Law Institute, however, advised its province against adoption of the
Manitoba law change because “application of non-financial criteria must be authorized by the terms of the trust if the trustees are to be excused from liability for
obtaining a lower return than conventional financial investment criteria would
produce”: Trustee Act Modernization Committee, Report on Trustee Investment
Powers (Vancouver: British Columbia Law Institute, April 1999) 19.
The Pension Benefits Act, R.S.M. 1987, c. P32, s. 28.1(2.2).
South African Trust Investments Act, R.S.O. 1990, c. S.16, s. 3.
Ibid., s. 4.
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toban reform, Ontario’s initiative did not actually mandate SRI – it
remained a discretionary consideration for investors.
In the governmental occupational pension sector, some jurisdictions have also legislated to allow for SRI. Connecticut state law for
instance provides that state pension fund fiduciaries may consider the
environmental and social implications of investments, including decisions related to individual securities or types of securities.203
The Canada Pension Plan (CPP)204 has recently revised its investment policy to incorporate policies on social and environmental investment and corporate engagement. The CPP Investment Board’s Policy
on Responsible Investing, issued in October 2005, provides that the
principles to guide its investments include:
• Recognizing that the importance of environmental, social and
governance (ESG) factors varies across industries, geography and
time, responsible corporate behaviour with respect to ESG factors
can generally have a positive influence on long-term corporate
behaviour.
• Investment analysis should incorporate ESG factors to the extent
that they affect long-term risk and return.205
The CPP Investment Board’s “overriding” responsibility remains however to “maximize investment returns without undue risk”.206 But the
fact that the CPP Investment Board has begun (albeit belatedly) to
recognize the materiality of SRI issues without any amendment to its
legislative charter is significant.
(c)

The Disclosure Approach

Another way by which pension funds could become an instrument
of environmental and social change is through legislative requirements
203
204

205

206

Conn. Gen. Stat. § 3-13d(a) (2002).
The CPP is a contributory, earnings-related social insurance program, managed by
the federal government. It can provide additional retirement income in addition to
earnings from private pension plans. See further, online: ⬍www.sdc.gc.ca/en/isp/
cpp/cpptoc.shtml⬎.
Canada Pension Plan Investment Board (CPPIB), Policy on Responsible Investing
(Ottawa: CLLIB, Oct. 2005) 2. The CPP was previously criticized for some socially
irresponsible investments: T. Flynn, “War and Weapons Funded by Canada Pension
Plan” (2004) 30(4) Alt. J. 16.
Ibid., at 2.
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for trustees and their agents to publicly report on their policies in this
respect. The reporting process can heighten public expectations that
pension funds should adopt an SRI policy, and can have pedagogic value
to fund trustees themselves.
The UK was the first country to take a tentative step in this direction.
In July 1999, the government issued a regulation under the Pensions Act
1995 requiring occupational pension fund trustees to disclose their policies, if any, on SRI and on the exercise of shareholder rights, including
voting rights.207 A similar requirement was imposed on local government
pension funds.208
The UK example stimulated similar reforms in several European
countries and Australia.209 Legislation requiring pension funds to disclose environmental, social or ethical considerations in their investment
policies was enacted in several EU states including Belgium,210
France,211 and Germany.212 In Australia, legislation adopted in 2001
applied an SRI disclosure obligation on a wider range of investment
products than found in the European examples, covering pensions, retail
mutual funds and investment life insurance products.213 At the time, the
Association of Superannuation Funds of Australia declined to support
it, and in a staff paper it was argued “there were currently no definitions
207

208

209

210

211

212
213

Enacted pursuant to Pensions Act 1995, c. 26, s. 35(3)(f): Occupational Pension
Schemes (Investment, and Assignment, Forfeiture, Bankruptcy etc.), Amendment
Regulations 1999, cl. 2(4). Now contained in the Occupational Pension Schemes
(Investment) Regulations 2005: cl. 2(3)(b)(vi)-(3)(c).
Local Government Pension Scheme (Management and Investment of Funds)
(Amendment) Regulations 1999.
The Financial Services Reform Act 2001(Cth) introduced a new part 7 into the
Corporations Act, which contains the reform in question. See B.J. Richardson,
“Pensions Law Reform and Environmental Policy: A New Role for Institutional
Investors?” (2002) 3(5) Journal of International Financial Markets: Law and Regulation 159.
Law of April 28, art. 42(3), Moniteur Belge (2d ed.), May 15, 2003, at 26, 407
(Belg.).
Projet de loi sur l’épargne salariale, 7 Feb. 2001. No.2001-152, art. 2; Projet de loi
portant diverses dispositions d’ordre social, éducatif et culturel. 28 June 2001,
Chapitre Vbis, art. L.135-8.
Betriebliche Altersvorsorge: art. 10, Änderung des Versicherungsaufsichtsgesetzes.
Corporations Act 2001, s. 1013D(1)(l). See further B.J. Richardson, “Ethical Investment and the Commonwealth’s Financial Services Reform Act 2001” (2002) 2
National Environmental Law Review 47.
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for the terms environmental, social or ethical, and therefore the requirement was likely to be misused and misleading”.214 None of these disclosure reforms statutorily define what constitutes “socially responsible
investment” or similar concepts, and only Australia provides substantive
guidance from the regulator.215
As to implementation, a 2003 study of the UK reform by the Ethical
Investment Research Service found that 90 percent of UK pension funds
disclosed in their statement of investment principles what they considered social, environmental and ethical policies.216 Another study in 2004
reported a large increase in ethical investing by UK pension funds,
though it could not observe or claim a causal relationship between this
and the change in law.217 It also suggested however that UK pension
funds were not actively monitoring companies’ compliance with social
and environmental polices.218 In 2004, the Australian Conservation
Foundation (ACF) undertook a study of Australia’s top 25 investment
managers’ compliance with the SRI policy disclosure regulation. The
ACF found that “many mainstream investment managers still do not
appreciate the relationship between ethical corporate behaviour and
long-term financial performance”.219 Further reform may therefore be
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Association of Superannuation Funds of Australia (ASFA), Development of ASFA
Policy on “Ethical Investment” (Sydney: ASFA, Oct. 2000) 4.
The Australian Securities and Investment Commission (ASIC) in 2005 released
binding regulations for issuers of investment product disclosure statements (PDS).
The regulations apply in cases where a PDS claims that labour standards or environmental, social or ethical standards have been taken into account in investment
decisions. The guidelines require investment product issuers to provide clients with
sufficient detail regarding the methodology for taking the relevant standards or
considerations into account; any weighting system used with respect to the standards
and considerations; and a description of the product issuer’s retention and realization
policies. The PDS must include a general description of whether adherence to the
methodology will be monitored or reviewed, and an explanation of what will happen
when an investment no longer matches the stated investment policy. ASIC, Disclosure: Product Disclosure Statements (and other disclosure obligations) (Canberra:
ASIC, May 2005).
Ethical Investment Research Service (EIRIS), How Responsible is Your Pension?
(London: EIRIS, 2003).
D. Wheeler & J. Thomson, Comparative Study of U.K. and Canadian Pension Fund
Transparency Practices (Ottawa: NRTEE, 2004) 18.
Ibid., at 20.
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needed to devise suitable sanctions and remedies should pension fund
managers and trustees fail to invest according to their SRI statements.
In Canada, the Social Investment Organization has been lobbying
for change, and it supported an attempt to pass a private member’s bill
modelled on the UK law. In September 2002, Bloc Quebecois MP
Stephan Tremblay introduced a bill to amend the Pension Benefits Standards Act, 1985 to require federally regulated pension plans to disclose
their policies, if any, on SRI.220
(d)

Compulsory SRI

More forceful legal mechanisms may be more appropriate than
merely allowing SRI where it meets “materiality” thresholds or requiring
disclosure of applicable SRI policies. Each may fail to induce changes
in long-standing investment practices. Policy-makers could insist that
investors take social and environmental impacts into account as part of
their fiduciary investment duties. This is not unprecedented, though rare
given the political obstacles.
The precautionary principle could help shape such a restatement of
fiduciary responsibilities. While many developed nations have subscribed to the precautionary principle in their environmental legislation,221 they have not sought to operationalize it in the regulation of their
capital markets. Given conditions of scientific uncertainty about the
environmental effects of human development, the precautionary principle recommends we take preventative action before risks are conclusively established since delay may prove more costly to society and
nature.222
Prudential investment standards governing fiduciaries could incorporate the precautionary principle. Operationalizing the precautionary
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Statements: A Review of Current Practice in Australia (Melbourne: ACF, August
2004) 1.
Bill C-394, An Act to amend the Pension Benefits Standards Act, 1985.
E. Hey, “The Precautionary Principle in Environmental Law and Policy: Institutionalising Precaution” (1994) 4 Geo. Int’l Envtl. L. Rev. 303; E. Fisher, et al.
(eds.), Implementing the Precautionary Principle: Perspectives and Prospects
(Cheltenham: Edward Elgar, 2006).
See J. Cameron & J. Abouchar, “The Precautionary Principle” (1991) 14 B.C. Int’l
& Comp. L. Rev. 1; D. Bodansky, “Scientific Uncertainty and the Precautionary
Principle” (1991) 33 Environment 4.
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principle has proven exceptionally difficult in other policy contexts, and
it would likely be so in the financial sector. A possible starting point
would be to lower the thresholds that would trigger a requirement for
fiduciary investors to respond to environmental risks. Rather than merely
requiring a response where environmental threats seem sufficiently “material” to financial risks and returns, fiduciaries should take a longer
term investment horizon, taking environmental hazards into account for
which there may presently be much less certainty.
The precautionary principle is starting to get acknowledgement in
some voluntary corporate codes of conduct,223 but it has yet to appear as
a matter of practice in the financial services sector. The recent emergence
of “weather derivatives” to hedge risk against natural disasters including
climate change induced calamities does however encouragingly suggest
that capital markets are experimenting with mechanisms to accommodate new types of environmental risks.224
At this time, few jurisdictions have imposed obligations in discrete
contexts for institutional investors to consider social or environmental
impacts. This has occurred mainly in the US state pension fund sector.
During the 1980s various US states led by Connecticut forbade investment of state funds in companies doing business in South Africa unless
the corporation adhered to the Sullivan Principles225 and had been rated
a good performer under the Sullivan Principles scoring system.226 Massachusetts also directed its public pension funds not to invest in banks
or other financial institutions that had outstanding loans to South Af-

223

224

225

226

E.g., UN Norms on the Responsibilities of Transnational Corporations and Other
Business Enterprises with regard to Human Rights, E/CN.4/Sub.2/2003/12/Rev.2
of 26 August 2003, Article 14.
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in South Africa: H.J. Richardson, “Leon Sullivan’s Principles, Race and International Law: A Comment” (2001) 15 Temp. Int’l & Comp. L.J. 55.
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rica.227 Some city governments also enacted ordinances to give similar
effect to the Sullivan Principles.228 The validity of the US examples from
a fiduciary duty perspective was upheld in the Baltimore (City) case, as
discussed earlier.229 The federal government also got involved pursuant
to the Comprehensive Anti-Apartheid Act of 1986,230 which prohibited
new US investment in apartheid South Africa and required American
businesses with more than 25 employees in South Africa to comply with
the Sullivan Principles.231
During this period, some US states also legislated to apply the
MacBride Principles,232 prohibiting state funds from investment in corporations doing business in Northern Ireland that did not promote equal
hiring practices and the security and safety of employees.233 Over 15
states and the federal Congress have enacted MacBride legislation.234
Outside of the US, Swedish, Norwegian, New Zealand and French
national pension schemes have recently been amended by legislation to
direct their funds towards SRI goals.235 French legislation governing the
227
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229
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racially-motivated violence): N. Strauss, “Texas Bans Investment in Explicit Recordings” (June 21, 1997) New York Times, section 1 at 13.
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rights activist, are a US corporate code of conduct drafted in 1984 to combat
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(New York: Investor Responsibility Research Centre, 1991).
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Retirement Reserve Funds (Fonds de Réserve Pour Les Retraites)
obliges fund managers to consider environmental and social issues in
investment decisions.236 Under the Swedish National Pension Funds Act
of 2000, “environmental and social considerations shall be taken into
account in investment activities without impinging on the overall goal
of a high return on capital”.237 The five national pension funds have
since revised their investment policies to promote SRI.238 New Zealand’s
Superannuation and Retirement Income Act 2001 specifies that a “statement of investment policies, standards, and procedures must cover ...
ethical investment, including policies, standards, or procedures for
avoiding prejudice to New Zealand’s reputation as a responsible member
of the world community”.239 The Guardians of the New Zealand Superannuation Fund have been slow to develop their SRI policy, and as of
early 2006 no company or country had been excluded from investment
on ethical grounds.240
Most recently, the Norwegian Government Public Pension Fund241
was established on January 1, 2006 with an SRI mandate. The Fund’s
“Ethical Guidelines”, adopted by government regulation, state that the
Fund: “should not make investments which constitute an unacceptable
risk that the Fund may contribute to unethical acts or omissions, such as
violations of fundamental humanitarian principles, serious violations of
human rights, gross corruption or severe environmental damages”.242
236
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The relevant part of the French law provides: ‘Il met en oeuvre les orientations de
la politique de placement. Il controle le respect de celles-ci. Il en rend compte
regulièrement au conseil de surveillance et retrace notamment, a cet effet, la manière
dont les orientations générales de la politique de placement du fonds ont pris en
compte des considérations sociales, environnementales et éthiques’: Loi N 2001624 du 17 juillet 2001 portant diverses dispositions d’ordre social, éducatif et
culturel. Art. L.135-8.
Sweden Government Bill 1999/2000: 46, “The AP Fund in the Reformed Pension
System” (January 13, 2000), s. 7.1.
E.g., Trejde AP-fonden, Third Swedish National Pension Fund: Annual Report
2004 (Stockholm: Trejde AP-fonden, 2005) 22 (emphasizing corporate engagement
rather than screening methods of SRI).
Section 61(d).
Interview, Paul Costello, CEO, Guardians of the New Zealand Superannuation Fund
(December 2005).
The Fund incorporated the existing Government Petroleum Fund and the National
Insurance Scheme Fund, which already had some SRI policies.
Issued December 22 2005 pursuant to regulation on the Management of the Gov-

THE FIDUCIARY DUTIES OF PENSION FUNDS

197

The Ethical Guidelines elaborate that the Fund will apply negative
screening and exercise asset ownership rights as the core methods of
SRI. Unlike the New Zealand Fund’s timid approach to SRI, the Norwegian Fund has already started to exclude problematic businesses, such
as Wal-Mart for its allegedly harsh labour practices.243
As progressive as these investment reforms might seem, we must
recognize that they only target public pension funds. No government
has yet been so bold as to mandate SRI for private pension plans.
(e)

Other Incidental Reforms

Getting pension fund trustees to invest responsibly is not just a
matter of blunt regulation. It also requires a policy framework that can
improve how trustees are selected and educated, as well as how they
interact with pension plan beneficiaries. These should be treated as
relevant ancillary components of fiduciary investment responsibilities.
Accordingly, pension fund trustees should be more accountable to
fund membership so that their investment policies are aligned with
beneficiaries. To achieve this, lawmakers should ensure that employees
and retirees have the right to elect a given percentage of trustees.244 They
should be elected at periodic public meetings with full disclosure of
their qualifications and professional experience. Aside from elections,
governments should consider mandating that investment policies be
regularly ratified by fund member votes. Such reforms would help to
give effect to the contractual nature of pension funds.
Pension trustees may lack the necessary expertise about SRI. Many
trustees need training and education in this field. Several SRI thinktanks now actively promote pension trustee education and training on
SRI issues.245 Public policy should require new forms of trustee training,
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ernment Pension Fund (2004), online: ⬍http://odin.dep.no/fin/english/topics/
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on Ethical Exclusion” Social Funds (June 16 2006), online:
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Act, 1985, s. 7.1.
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certification, disclosure and ethics, including exposure to current research on the financial significance of SRI. Relevantly, the UK’s Pensions Act was amended in 2004 to require trustees to attain a certain
level of knowledge and understanding of the trust deed and rules, the
law relating to pensions and trusts and the “principles relating to the
funding of occupational pension schemes and investment of assets of
such schemes”.246 Such higher standards should enable trustees to better
undertake the challenge of SRI.
Finally, pension trustees should also be compelled by legislation
to inform and consult with fund beneficiaries and to consider their views.
It should explicitly form part of their fiduciary responsibilities to actively
inform and consult. Presently, absent an express requirement in the trust
document, there is no general common law onus on trustees to take the
initiative to inform, or consult with, the beneficiaries about the administration of the trust.247 Trustees do however have obligations to respond
to requests by beneficiaries for information.248 Pension legislation is
evolving to impose a duty on employers to actively inform plan members. Canadian pension legislation for instance gives plan members the
right to receive certain information at regular intervals and upon request.249 The European Union’s Occupational Pensions Fund Directive
– applicable to the UK – also introduces high standards for provision of
information to plan members.250
Consultation rights are less commonly provided. The UK is amending its pension legislation to prescribe new consultation procedures with
plan members where employers propose “significant” changes to company pension plans.251 Consultation can help inform SRI choices, espe-
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cially on controversial ethical issues such as investment in gambling or
armaments production. While unanimity among plan members on ethical and other SRI issues will usually be hard to establish, participants
could at least identify those issues about which a substantial majority of
the plan members feel strongly.
6.

CONCLUSION: THE FUTURE OF INVESTORS’
FIDUCIARY DUTIES

This article seeks to clarify the impact of fiduciaries’ investment
duties in the pension fund sector on SRI. Traditionally, those fiduciary
duties are seen as antithetical to SRI, primarily because ethically-motivated investing is stereotyped as sacrificing financial returns. This article
disputes this dichotomy, arguing that SRI is often financially advantageous and can be implemented by various methods that comply with
duties of prudence and loyalty. Depending on how the “best interests”
of beneficiaries are defined, SRI may even allow for some diminution
of financial returns in order to achieve specific ethical or social benefits
mandated by governing trust instruments.
Fiduciary duties of pension funds have evolved over the centuries
to reflect modern investment practices. They are evolving again to reflect
impacts of environmental and social concerns on corporate financial
performance. Today, the financial world is belatedly learning that good
environmental performance can spur better financial performance, and
it is imperative to have that reflected in fiduciary responsibilities. Failure
to consider and act on environmentally and socially related information
is not prudent in the financial sense of the word and should not be treated
as prudent in the legal sense either. Correctly formulated and applied,
investors’ fiduciary duties should aid rather than hinder SRI.
The enunciation of fiduciary duties in major common law jurisdictions hardly poses a serious hindrance to SRI. There is a paucity of case
law and few judicial or regulatory precedents that hamper SRI. Certainly,
some pension plans are actively addressing social and environmental
issues in their investment policies, and so far without adverse legal
consequences.252 In Canada, the Ontario Municipal Employees Retire252

For evidence, see Mercer Investment Consulting, Perspectives on Responsible Investment: A Survey of US Pension Plans, Foundations and Endowments, and Other
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ment System (OMERS) is one of a growing cluster of public sector
occupational pension plans that have embraced an SRI policy and publicly report on how they vote on all proxy contests.253 Similarly, the
Ontario Public Services Employees Union’s (OPSEU) Pension Trust is
also emerging as a major campaigner for corporate environmental and
social responsibility.254 In the US, the California Public Employees Retirement System and the New York State Public Employees Retirement
System are among the leaders in responsible fiduciary activism.255
Yet, in many other cases, conservative pension plan trustees and
their fund managers resist change.256 If market forces or voluntary commitments alone prove too tepid to spur change, then governments may
need to make surgical adjustments to pension laws and other regulations
to foster SRI. This article has canvassed various options, ranging from
discrete to highly interventionist mechanisms.
Encouragingly, the recently enacted United Nations (UN) Principles of Responsible Investment have been enthusiastically endorsed by
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Social Investment Forum, “Growth in Institutional SRI”, online: ⬍www.uksif.org/
Z/Z/Z/inst/grow/index.shtml⬎; A. Papmehl, “Sustainable Development and Your
Portfolio: Does It Make Sense to Invest in a Company Known for Bad Environmental or Labour Practices? An Increasing Number of Pension Fund Managers
Think Not” (2002) 26(12) Benefits Canada.
OMERS, “Statement of Investment Policies and Procedures for the Ontario Municipal Employees Retirement System” (January 2003), online: ⬍www.omers.com/
investments/statementofinvpol.html#social⬎. OMERS, “Proxy Voting Guidelines”
(January 2002), online: ⬍www.omers.com/investments/proxyvoting guidelines/
E-intro.htm⬎.
OPSEU, “OPSEU Policy Statement with respect to Union Appointed Trustees and
Sponsors for Jointly Trusteed Pension Plans” (OPSEU, n.d.), online:
⬍www.opseu.org/benefit/policystatement.htm⬎.
M. Cohen, “Evidence of a New Environmental Ethic: Assessing the Trend Towards
Investor and Consumer Activism” in I. Jones & M. Pollitt (eds.), The Role of
Business Ethics in Economic Performance (New York: St Martin’s Press, 1998)
111 at 117.
See World Business Council for Sustainable Development, Generation Lost: Young
Financial Analysts and Environmental, Social and Governance Issues (Geneva:
UNEP Finance Initiative 2004); S. Davis, ‘Responsible Investment and Pension
Funds’, in Mainstreaming Responsible Investment (World Economic Forum, 2005)
41 at 43. Though some research suggests attitudes are changing: C. Gribben & M.
Gitsham, Will UK Pension Funds Become More Responsible? A Survey of Trustees
(London: JustPensions, 2006).

THE FIDUCIARY DUTIES OF PENSION FUNDS

201

a number of the world’s largest private and state pension funds.257 The
UN Principles, adopted in March 2006, steer away from distinguishing
between specific types of investments in favour of best practice standards
for environmental assessment, shareholder activism, public reporting
and other accountability measures.258 The preamble to the Principles
proclaims: “As institutional investors, we have a duty to act in the best
long-term interests of our beneficiaries. In this fiduciary role, we believe
that environmental, social, and corporate governance (ESG) issues can
affect the performance of investment portfolios”.259 Hopefully, therefore, the UN Principles will act as a catalyst to purge any remaining
legal uncertainties on the place SRI warrants in the policies of pension
plans and other investors.
Of course, many factors aside from fiduciary duties will have a
crucial bearing on the prospects for SRI. This article has canvassed only
one of those issues. Corporate governance, accountancy rules, the pricing of environmental resources and risks, taxation incentives for SRI,
are just a few of the many other pressing policy issues that need attention
to enable an SRI revolution.260
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United Nations, Principles for Responsible Investment, online: ⬍www.unpri.org⬎.
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Scheme. See further signatories listed online: ⬍www.unpri.org/signatories⬎.
The text of the Principles is available online: ⬍www.unpri.org/principles⬎.
Ibid.
For analysis of some of these other policy challenges, see B.J. Richardson, “Sustainable Finance: Environmental Law and Financial Institutions” in Richardson &
Wood, supra, n. 192 at 309; B.J. Richardson, “Financing Environmental Change:
A New Role for Canadian Environmental Law” (2004) 49(1) McGill L.J. 145; B.J.
Richardson, “Greening the Financial Sector: Legal Reforms in the European Union”
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PRI's MISSION:

“We believe that an economically efficient, sustainable
global financial system is a necessity for long-term
value creation. Such a system will reward long-term,
responsible investment and benefit the environment and
society as a whole.”

THE SIX PRINCIPLES
SIGNATORIES’ COMMITMENT

"As institutional investors, we have a duty to act in the best long-term interests of our
beneficiaries. In this fiduciary role, we believe that environmental, social, and corporate
governance (ESG) issues can affect the performance of investment portfolios (to varying
degrees across companies, sectors, regions, asset classes and through time).
We also recognise that applying these Principles may better align investors with broader
objectives of society. Therefore, where consistent with our fiduciary responsibilities, we
commit to the following:
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PRINCIPLE 1
WE WILL INCORPORATE ESG ISSUES INTO INVESTMENT ANALYSIS AND
DECISION-MAKING PROCESSES.
PRINCIPLE 2
WE WILL BE ACTIVE OWNERS AND INCORPORATE ESG ISSUES INTO OUR
OWNERSHIP POLICIES AND PRACTICES.

PRINCIPLE 3
WE WILL SEEK APPROPRIATE DISCLOSURE ON ESG ISSUES BY THE
ENTITIES IN WHICH WE INVEST.
PRINCIPLE 4
WE WILL PROMOTE ACCEPTANCE AND IMPLEMENTATION OF THE
PRINCIPLES WITHIN THE INVESTMENT INDUSTRY.

PRINCIPLE 5
WE WILL WORK TOGETHER TO ENHANCE OUR EFFECTIVENESS IN
IMPLEMENTING THE PRINCIPLES.
PRINCIPLE 6
WE WILL EACH REPORT ON OUR ACTIVITIES AND PROGRESS TOWARDS
IMPLEMENTING THE PRINCIPLES.

The Principles for Responsible Investment were developed by an international group of
institutional investors reflecting the increasing relevance of environmental, social and corporate
governance issues to investment practices. The process was convened by the United Nations
Secretary-General.
In signing the Principles, we as investors publicly commit to adopt and implement them, where
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consistent with our fiduciary responsibilities. We also commit to evaluate the effectiveness and
improve the content of the Principles over time. We believe this will improve our ability to meet
commitments to beneficiaries as well as better align our investment activities with the broader
interests of society.
We encourage other investors to adopt the Principles.”
IMPLEMENTING THE SIX PRINCIPLES
The Principles are voluntary and aspirational. They offer a menu of possible actions for incorporating ESG issues:

Principle 1
We will incorporate ESG issues into investment analysis and decision-making processes.
Possible actions:
• Address ESG issues in investment policy statements.
• Support development of ESG-related tools, metrics, and analyses.
• Assess the capabilities of internal investment managers to incorporate ESG issues.
• Assess the capabilities of external investment managers to incorporate ESG issues.
• Ask investment service providers (such as financial analysts, consultants, brokers, research firms, or rating companies) to
integrate ESG factors into evolving research and analysis.
• Encourage academic and other research on this theme.
• Advocate ESG training for investment professionals.

Principle 2
We will be active owners and incorporate ESG issues into our ownership policies and practices.
Possible actions:
• Develop and disclose an active ownership policy consistent with the Principles.
• Exercise voting rights or monitor compliance with voting policy (if outsourced).
• Develop an engagement capability (either directly or through outsourcing).
• Participate in the development of policy, regulation, and standard setting (such as promoting and protecting shareholder
rights).
• File shareholder resolutions consistent with long-term ESG considerations.
• Engage with companies on ESG issues.
• Participate in collaborative engagement initiatives.
• Ask investment managers to undertake and report on ESG-related engagement.

Principle 3
We will seek appropriate disclosure on ESG issues by the entities in which we invest.
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Possible actions:
• Ask for standardised reporting on ESG issues (using tools such as the Global Reporting Initiative).
• Ask for ESG issues to be integrated within annual financial reports.
• Ask for information from companies regarding adoption of/adherence to relevant norms, standards, codes of conduct or
international initiatives (such as the UN Global Compact).
• Support shareholder initiatives and resolutions promoting ESG disclosure.

Principle 4
We will promote acceptance and implementation of the Principles within the investment industry.
Possible actions:
• Include Principles-related requirements in requests for proposals (RFPs).
• Align investment mandates, monitoring procedures, performance indicators and incentive structures accordingly (for
example, ensure investment management processes reflect long-term time horizons when appropriate).
• Communicate ESG expectations to investment service providers.
• Revisit relationships with service providers that fail to meet ESG expectations.
• Support the development of tools for benchmarking ESG integration.
• Support regulatory or policy developments that enable implementation of the Principles.

Principle 5
We will work together to enhance our effectiveness in implementing the Principles.
Possible actions:
• Support/participate in networks and information platforms to share tools, pool resources, and make use of investor reporting
as a source of learning.
• Collectively address relevant emerging issues.
• Develop or support appropriate collaborative initiatives.

Principle 6
We will each report on our activities and progress towards implementing the Principles.
Possible actions:
• Disclose how ESG issues are integrated within investment practices.
• Disclose active ownership activities (voting, engagement, and/or policy dialogue).
• Disclose what is required from service providers in relation to the Principles.
• Communicate with beneficiaries about ESG issues and the Principles.
• Report on progress and/or achievements relating to the Principles using a comply-or-explain approach.
• Seek to determine the impact of the Principles.
• Make use of reporting to raise awareness among a broader group of stakeholders.
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